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A consideration of the constitutional relation of annexed 
territory to the United States naturally leads us to the fimdamental 
query » what constitutional right has the United States to acquire 

territory. 

It is a recognized right of a sovereign state to acquire 

territory in any of the modes sanctioned by the law of nations — 
conquest t treaty, descovery or purchase — and in states of the 
more common type no question can arise as to the exercise of the 
power • ••For by the laws and usage of nations conquest is a valid 
title. •• Fleming v Page 9 How. 603* "By the law of nations 
dominion over territory may be acquired by discovery." Jones v 
United States 137 U.S. 202. 

But the United States is a government of wholly 
enumerated powers in the language of T^wjey ( 44, 'j, ^,nj' ajcw) •care- 
fiilly limited in its powers and exercising no authority beyond 
those' expressely granted by the const itut ion , or necessarily to be 
implied from the language of the instrument, and the objects it 
was intended to accomplish." And under such a government the 
question assumes a different aspect. 

The Articles of Confederation provided Art XI that 

••Canada accttfding to this Gonf edteration and joining in the measxires 

\ •*• 

of the ltoite& States shall be admitted into and entitled to all 

the advantages of this union; But no other colony shall be 

1. 



etluyoB oi &if^ie naieievoe b 'io d'riaii l^ssinaooai b el ^I 

— HLiot&sn Io wbX erfJ- ^(f hsnol-Jortsa aai^orn erii ^o \/ib ni x'^o^^li-xs^ 

9/1 J Io ae^B^a ni tnB -- o-^-^rtoauq -xo ^lavooasb ^^iBGiJ e^^supnoo 

9/lJ lo eaio*iBX9 Bijj o& ai; saliB riBo nolJaoup on eq\i noinmoo eiora • 

bixy^v B ax d-aoapnoo anolJ"BJi 'io e^^au hxiB awBl erii \,(f io*?" .lewoq 

anoi-tfin Io wbI 9rIJ ^cH" •^;08 •woh ^ egBq v anl{iT9r«l ••.9l*l,t 

V esxioL "•\;i9vooaii) \;cf ivj^ciupoB ou' ^Brr ^•ioJiii9^ lovo iioiniarol) 

X-C[oriv/ *io J-iiOiTUTisvoa b si as^^ur?. boiinU orfJ" JuH 

-91B0'* t ^ ''iJ >> Ll^y'j'irut^H ^) ^iOTWB^T '10 eaBasnjU oxiJ ni a'lowoq h9^BT:sflnjn9 

I:>no\;9d xiiioriiuB on jnieio'X9xe bus aiewoq acfi ni bBilmtl x^LUs't 

9(i o^ \;IiT:xraa9e9n to eAioiJacfidaiioo 9xi;^ \;<^ boinBia y.Iee8eiqxe 9aoriJ 

ji a^toet^io erlcf Juib ^ J-nrM/iuiiani nrl^ 'xo s-^BuanBl sxlJ nroil beil^jri 

oxIJ" J"ii^}rtxfi*i9vo8 B doxxa xubm/ bxiA " ./iaxxqiaoooB od beba^ial 3BW 

.J-oc^qeB jn9'i9'i*ixb b 39fmjaaB aoliaeup 

* 

c^B/l^ IX d"xA bsbivo-iq xioi J^i9ft9'i.;oO 'io aoEoicfiA OiiT 

« 

aeiuaBoat erf,t ni gniniot bas xiold/Ji »feo'XifOvO axnj oi anxi.«ooB BbBxiBO'* 

.lIb o;r b9XdiJn9 bu> oini boidii^rcB f>d IlB/la a9jBd'2 bs^lnU 9ri;t Io 

9d XIi5rl8 v^o-l^^^ 'i9iJJo on iinl ;noliTif .^iif^ 'io ae3r>J'nBvbB erf* 

• X 



ad»ttted ).nto- the same unless such admission be agreed to by nine 
states «^ Thla. power was never exercised toward any external 
tesrltery^. But Ini.aeoordance with a reconendation passed by the 
G^OLr&ks ot tM QPBf.titra«y on Sept. 6 1780 and a pledge given 
that. all laxid ceded should be disposed of for the common benefit 
of ithe uaitfld stateaiand be settled and formed into distinct rep«- 
ubi lean states f to be admitted into the union on an eqiial footing 
with the. old stftteet Virginia by her authorised representatives , 
Jefferson^ Hardy » ^e and Monroe on March 1^ 1784 executed a deed 
to the United: States of the inmense tract of country lying north** 
west of the 0biO' rlv^r* and which was within the acknowledged 
lliRltt.of the!.8tate« The example of Virginia was followed by other 
Statee, naiQeljr iiew York, Massachusetts and Connecticut , and at the 
tiae- of tbe .tuloptioo of the Constitution all of the States had 
ceded their. uniipproprlated lands except North Carolina and Georgia. 



\ 




Sstgairdiiig . thesey^T^ney has to say "But it must be 
reaievdb«red that; Bit thjat tiaier there was no government of the Ukxlted 
States in. exlstatiCie w.lth enumerated and limited powers « mmt was 
tiMc eajLlied the United States were thirteen seperatOy sovereign 
alxi independatH states which. had entered into a league for their 
ns^UAl poroteetlonaiMk edrantatte, and the Congress of the Iftiited 
9faa(te8^ wwt oofiaposQd of the representatives of these separate 
d0ViereigAtieis,.®aetiAg^ together , as equals, to discuss certain 

maesures nialeh: ftdb^ states had agreed to submit tfc their 

3. 
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Qitla Xii oi Jbeei^fi ed iioiaaiiubjs nowa aaainu emsa 3rf*t oiai bBiitmbe 

novx3 9sJb9lq s bus 08VX B .Jqe2 no \;os'isi)9'inoO 9rii lo aae^tgnoO 

d-l'±e:i9cf no;ninoo erlj 10*1 I0 ivj«oqalt) 9(1 hluoria hebeo baal lla iaxii 

-qei d-ofXi:J"3Jfcft ocrai beirno'i ^af? i)0l^d-98 ed has 39J'bJ-8 beilru/ eri^ I0 

3iiiJool Isx/pe irjs no noliiij 9rf.+ o,tnl DO^JimftB sJ oJ ^aoJ'BJ'a nBOlIoTu 

♦ 80vJ:*tj3Jn98ei49i i:)esJtiorlvn;B Tori y,cr BixilailV ^ae^tsia Mo erli riJlw 

Jb09JD B J[)9d-JJ09X9 ^8"^ L fl rfOIB?/ HO eoiHoM J HB 99^ , ^±>tbH ,no8i9l^eL 

-rfd^Ton gnJt^I ^i^xmroo 1o J-o^ii o^ascmil esii io a9^Bi2 beilnU erii oi 

m 

begbeL'wOii'AoB eili nirf^iw sbw rfoi/lw bnB ^i9Vli olrlO erii 'io d'aew 

i9rid-o vcf fa9woIIo*3: aBw BiniailV ao eIqiiiBx9 9rfT .9d'Bi2 e/li 'lo ailsntl 

B£ii is bite ^d-uojtctoennoO bns aiieauiiosaaaH ^x^ioY well x-f^fl^^^ fBSiatZ 

JbBri egJ^B^R OiU 'lo CIb .Tolir/;tlianoO 9rf* lo nottqobB erii 1o eml* 

• Bl^ioGij i)iiB BflLlIoTBO /IcTtoW Jqoox9 aJbHBl be^stiqonqqsmj r£leiii bsbeo 

■KX 9rf *ai/in Ji ^uH" \;bh o3 sb/I \;ertBT^9a9fI;t 8nlJbiB89fl 

w 

beiiilU 9rfi 'io jnofitrTi9vo3 on 8^:^.w eT9rict 9fnl«J is^Ai is ^siii i>9iecfnreme-i 

Biiw isrWr •ai9woq heiiurll fcxiB f:^^dBi9niun9 rl^lw aoHBJ'alxe nl B8^si2 

n8i9i9V08 ^eSBimqea nQBittrit 9i9w aeisJ-a i)9d"lnU Grid* Jt)9llBo nerf^ 

iJ:9rld io1 9uaB9X B oJ-nl fasioJno bBrf.rfoxriw aevTsJa ^nBJbneq9t)nl brts 

he;ti:nU sriJ lo aeB^anoO r/M i)nr> eeos^xiBvbB bns aolioQiotq Lsuium 

9d-niBq93 9a9riJ "to 89vJ:crQjnoaoTi9i erii 'xo hoaoqi/ioo aBw BB:^BiZ 

nxx^,di'>o aax/oiiifo od ,<iXB;;i»o ^. > ,T.=ir(crti3oJ 3nx^99m ^aal^tnaJteiovoa 



H 






deelslon, But this confederation was little more then a 

Cogvess of embeeeasoxts autborized to represent separate nations in 
natters in which they had' a cofmoon eoacem. -• t«. jx, had SQ. po^^r ^ . 

ton ^ But they. had a right as itidependent sovereigntla^ toa^eept.. 
imy oesdlon of territory £or thftlr ocmmOB benfftt^"" Tlw tavBi^uiry 
tHevefore b(«lax««dnto lndepend«ait so^erslcxltles tt oooncn pvoi;^0rty9 
aoci9pt0d not under the Articles of eoafederalnleoi but by treaty or 
eompact aaaoUK tteemselveas ; Scott v -Sandford* 19 Ho«4.<MS« 

THe 0cUk8.tltutiezi^aj)ts net blng upon the BUbjm^t* -^There 
Is no pretenae^*? aajs Stery V 2 § 1285^ **tlMit the purchase or 
cesslonvof mj^ foreign terrltosry Is within «r)y of the powers' '^ 
n expressly enumerated In the Odnaztltwtleii** ^ Tliepow«r itself It 
i» said ootild scarcely, have .been In the minds of t4te.framers of 

» 

the Qonfttltution i 

No question seeofl^ to have been raised In accefptlng the 
cessions of North Carolina EHi 1790 and Oeorgla 180:i under ^he 
Gkmstltntlon that upon the. trecdiy whereby the purchase of Louisiana 
was arraiiged for a great deal of opposition was met, the const Itut- 
loaallty of the loovement being assailed on all sides* Even 
J^ferson desired -Congress to proceed as quietly as possible In 
th A matter as He believed it to be unconstitutional; but still 
bellevltig It to he ei5*edlent he urged for a broad construct Ion itf 



\ 



th« <toxiati,tutlocn.' It was proposed to ratify the purchase by an 

S. 



ni sttoi&an e&siBqsH c^neaeiqet voJ i)9s2Torf:rjj^. etoaficiafidntb *io aae^x^oO 

J-qBOOJR oi 89 IJ-n^i 9 19 voa d-aoJbnsqefanl Hi?, Jrfsli b bsrl ^orij ixifl .flSJL 

^lOitliied- eriT "•J-l'i9n9cf norrrrroo "ci&riJ- lo't y^noci'xtei lo nolaseo v^B 

e)cJ'*i^*^IO'xq xiorranoo bb aoiJaaieievoB jnei)neqBbiil oJ beaxiolecf oao'isisrii 

10 ^cfBeii Y<^ Aud noi JBiebalxioO Tto 89XolJiA 9rlJ laJbm/ jorr fcsiqoooB 

•SG8 .woH t^I •l3io'iJbnB2 v iiooS .aovleaniarid saOiiiB J-oBqmoo 
©leriT" •Joec^^tre sri^ no^iu anJtrfJ^on a^Ba noliix^i<tanoO 9rfT 

10 eaBrfoiwq 9riJ &Biii'* ^cSSX i S V %io^8 sxbb "^soxiecfeicj on aX 

aiewoq erii io ^na niricTlw al ^lOitliis j xxaleiol vifi *io nolaaoo 

il "lleaiX lewoq e/lT .'^rxoliutliBrtoO srli at bsd^Bisim/ne ^Xaeeiqxe x 

lo aiertBil 9ri^ 'lo alDnlm arid* ril need evBri \;l90iBoa bluoo btaa si 

aoiiuit^eaoO edt 

9rIJ ^t&qaooB ni beaJtBi neerf evsci oct ameea noliBSup oM 
erfct lefenu S08I BJtgioeO bas 08VI ■BEX aniXoiBO rf^ioK lo aaolsa^o. 
BxtBlaiaoJ 'io saBrioiLrq ecii \;ifeieriw y;*B9ii exlj- noqw iud nol^crd-ic^enoO 
-^ucHianoo erf J* ,iein aaw noid'Xaoqqo 'io XBeb d-Beig b lol J!)e8<^'X'M «** 

i:qvA ,&eblQ Lis no beltaaafi anJtsd inenievofli orfi lo x^^-l^^^^^ 

nt. eldlRBocx hb yX^elup aB f)oeooiq od- seeisnoO bs'xisoi) noaiellet 

XX1*8 J-ucf jlBnol^^u^t-iJ^anoonif scf o:^ ti. bevetlsd ari as t9iiea Btli 

*io rtoiJotrrJanoo bBoid e io^ heaia sri ^n©lf>eqxo ed oi *1 aaivelled 

n« xcf 9ssrioitfci dri^ ^li^Bi o& Jbaaoqoiq cjjsw ^I .nolJy^lJ^aaoO ail* 

.8 



amendment to the constitution but It was never offered, as the 
president's action was In effect ratified by general acquiesence* 
Certain It is that there Is no express grant In the constitution 
to acquire territory. If the power exists at all It nust exist as 
an Incidental power to be determined from a liberal Interpretation 
of the constitution* This Is the Idea held by all late 

a 

of the const itutlon« Chief Justice Marshall In Be Culloch v Mary« 
land, ,4 Wh 516, lays down some fundamental principles of Interpret- 
atlon. •A Constitution,** he says, ••to contain an accurate detail 
of all subdivisions of which Its great powers will admit — • could 




% 4 



scarcely be embraced by human mind* Its nature therefore requires 



* • 



that only the great outline should be marked. Its Important objects 
designated and the minor ingredients which compose those objects 
be deduced from the nature of the objects themselves «" It is In 

the great outline then that, the advocates of territorial expansion 

' ' ■ . • i ' /■ • • .. * 

have sought for the objects that they might deduce a logical 

•• • • 

connection between them and the minor ingredients; and they have 
found the ultimate object In several sources. 

Art. I Sec 8 CI 2 of the constitution reads. Congress 

» ... 

shall have power to declare war, grant letters of marque and 

« 

reprisal, and make rules concerning ca^.tures on land and water « 

m 

Art II Sec 2 CI 2: The president shall have power, by and with 
the advice and consent of the Senate, to make treaties, provided 

* •• • « • 

two*-thlrds of the senators present concur. 

4. 



.- K 




a^^ JaJtxs ieusa it iLs iB a.teixe if^wo^ siii ^I . A^ioJiiTCo^ s^lupoa o# 
noid'jsJ-ei.iTad'ni iBiedil b utoiI lyMiun-^si^h ecf oJ iswoq- lB^nsl>Jtoal cm 

BiBl ILb Yd blerf soLl arf^ al airlT .noid'a^lianoo 9ri,t *J:o 

-\;ti5M V rfoolluo oH nx I.rBriaiBM BoUairL 'If^iriO ^notiuiiianoo eiii 'io 

-jsiqiaJ-xii 'lo asl'iioflxiq I.sj.is.TTB^\Tf/'i omoa .iwoh a^j^I ^ars r^*' :^ eJ^nsI 

IlBJsf) :^^.viiioo;3 iiB nisJiioo oo**,ay;Ba 9/1 '\aoliijitianoO A" «nol;tB 

bluoo Ji^^^B C.Clw n/iiwoq Jb91s ad'i rfoiriw 'io anolaivlbcfx/a IfB lo 

ctioeldo JiiBi^o imi ail ^beAiBr.: en bl;;^ <h -anilouo J-boi^^, 9xiJ vixio t.^i 

aioetcfo 9aorid' f^aoiimoo rfo.*frfw ajnstbHt^ii loitim B/li bnB b9crBci8i»9b 

nJt ax il ••.aevl9a*TT9rii aioeido tuii *lo eiuiBa erij moil beoi/beb sd 

^xoxeiiBvixe lBiioJJtii9,3 'io ^.eifioovbB oriJ ^JsrfJ- neriJ QnlL^ijo sseng »Ai 

iBolaoI a 90ijb9b Jriglm yerii ^TBilJ aJ'09r.cfQ oii^ lol ^naxxoa evBri 

9VBri voilJ" bxxB ;ciin'^ibeisnl loaxi-n orfj- bus if^^tiJ ii9ewJ'9d itoltos^xnoo 

.eeoiijoa ir^ti-^vea £tt ioi^ldo oiaait'tlu arid' bmjot 

■ 

aa9'rsnoO eabB9i noliLrJiw^anoo eiij 'lo ;^ [0 8 oo2 I .^lA 

i..iB eupiBin Xo a'x^Jc^9i tiiBi^ tiuw eiBlot^b od lewo^ ovisrl Ilfiria 
.isiBw DHB biiBl no aeiw-tM^^o siiinTJorroo aelin eisai baa .iaaiiiri'i 

bebJtvoiq ^aei^aea* sjteia oi ,e^fifiea orfi 'io Jusanoo fins e;>Jkvfis adi 

,11/0x100 irteaftrfti eto^Rnss edi "io efiilrfrf^ow^ 



\ 

Art IV Sec & CI 1* Nev States may be aonltted hy the Ck>xigress 
inio this VBion; bat no new State shall be fonaed or erected 
within the Jtiri0dl«tlon of any OttLet Stated nor any State be 
ttanM. by the j tact Ion of:t«o or more states, or>parts <$f States, 
without the consent of the Legislatures of the States cdncemed. 



mm • • * 



a* v«ii as of the Ooaidss. 

£• iha Oongrtfes shall have potror-to dispose of ; and make all 

needful rules and regulations -respecting the ierfi^avj or other 



property belonging to the Uhited States « 



>/ 



The main claims advanced are, (1) thM tbilted States even 
tisough limited in its action, le endowed with the attributes of 
sdverelgntyj one of these toeing IVte power to acquire territory • 1^) 
It is claimed that the United States can acquire territbry 'tinder 



the power to admit new States; (Ji) tJhder the treaty makixig power; 
(4^ tinder the war power; V^ tinder Legislative enactment* 

The oases which bedr directly upon the iK>ittt are limited 
In nuiDtoere' Let us take them up ohrdno logically for oonvenleace* 
Th^ first case and perhaps the most quoted on this point is that 
tff the AiAerioan Tttsurance Oo. V OMiiBiin^ T Pet 5ir decided in 1828 
Where Chief Justice Marshall lays down expressily that,"^e 
Const itutiori ^confers absolutely on the tlhion the powers of tteklhg 
wajr and treaties: Rierefore the government possesses the powet 



of acquiring territory by conquest or treaty ♦•• 
see ftlso 5tewert v Kahn 11 Wal 507. 

— ' Uhited -States v Huckabee 16 Wal 414. 

ft. 



» •*. 



beioBue to bennol ed XlBria oJ-BiR wan on iu6 jnolitU alrii o^al 

ecf Qj-B^a ^HB -xon ;9iBJ2 Torino \;nB 'io noi^oiba litre 3rf^ nlrf^lw 

fae^BtR 'io a^^ijsq 10 ,8eJ-JsJ^2 eiont 10 ow;t *lo noiJ-oxxut eriJ y;cf bennol 

tbsnieonoo eeJ-BJ-a erid* lo aeiucfsIaiasJ eriJ lo Jnaanoo eriJ- iuoriilw 

^aasanoO 9rid lo ss Hew as 
IIjs 9>fB(TT I)nB ^'10 oao.ialf) od" lewo^ 9vsil LLscis aaeigiioU 9rlT .2 

s 

•xerid'o 10 ^«oil'n[9d- orid g(fij09qaei 8noid-fiIxi39i has a9lu-i lu"ibesn 

.'asiaiZ beilriU srii oi snianoIecT xi'ieqaiq 
nvyve aeisiZ beilnU erfT (I) ^eis baonBvbB amislo nlBm arlT 

lo a9ii/(fiid^ds 9rfJ lidxw bewobiie ai ^noid-OB acH al beiimll rlauoil^ 

^A •^'^o^i'H^d oiJtjjpox"> od i9woq erii anisd 980i1d' 10 9x10 ;xd^na-t9isvo8 

lel^nu Y'lod-Jtiio^ oiIuoojs hbo a9d^.sd'2 iDsd-inU 9r[d ctBjrfd* bocnislo ai ^I 

;iewoq grilrfBm \;d"Beii erfi io£)nU (^) ;aoc^Bcf2 wen ;tlinbB oi lav/oq erid" 

. ^nemd-oBne wvi^BlaisoJ i9bnU C^ ) ;iewoq t:bw erf;t ie£)nU Q^) 
bBiimil etB d-nJtOM erfd- noqir \,Id"09iJci) iBeo noiriv/ aaaso e/lT 

♦ soneiixevxioo 10I ^IlBoiaoXoxioirfo ix/ rreriJ qjTbJ ax/ ^oJ ♦lecinujn nl 

*BrfJ ai d-xiloq aixid no bacfox/p daom sri^ avixj/I-xaq i)nB eaBo dail'l erfT 

8281 £11 bebloeb IIS ie'i 1 tm^fm^ v ♦oO eoxxpixjanl xiBolieoiA erid* lo 



eriT** e "^JSrid Y-Cisaeiqxe nwoi) h\;bI IlBxlaiBM eoid-axjl, lelrfO eie/lw 

3nl3£Bm lo aiewoq '^rid- xioinU exi.t xio x;Ieix/XoacfB aie'inoo noiouctld-anoO 

aewoq 9r(d aeaasaaoq dxi9iXTievoa arfd* eioleieril raeld-aeid JbnB law 

"•>C"Be'td' 10 da6*;pnoo \;d ^loixiiact gnJtiiupoB lo 
.VC3 IbW II xirlBX V ;f*xew9^a oa Ib eeS 
.^L^ £b'».\' el secr5>roxiH v A^ii&iS. b^ittiQ 



K 



v.* 



The case of Fleming v Page 9 How 605 decided bj Chief 
Justice TU0J In 1850 limits the broader grounds of Chief Justice 



• • 



Ifarshall by holdlog that territory can MX only be acquired under 



• • 



the treaty inakj.ng power or legislative authority. He says^ "Xhe 
power to declare war was not confirmed upon Congress for the 

I • I 

purposes of aggrandisement ^ but to enable the coxmtry* to vindicate 
by arms -** its own rig^itsand the rights of its Qitisens. — ** The 



& « 



Iftiited States^ it is true, may extend its boundaries by conquest 
or treaty, and may demaxid the cession of territory as the 



>. t ^f ' 



conditions of peace in oi'der to reimburse the government for the 



vy • 



expenses of the war^ put thj.8 can be done only by the treaty 



1 1 ♦ 



Baking power or the legislatlYe authority, and is not a part of 



» ^ 



the power conferred upon the president by the declaration of war," 

The case of Dred Scott v Sandford 19 How 595 ^decided in 
185^* The coxirt says "We do not nean to question the power of 
Congress in this respect. The power to expand the territory of 

- * • - • . - . ' ' • ■ . • 

the Uhited States by the admission of new States is plainly given; 
aiid in the construction of this power by all the departments of the 
gorernittentj it has been held to. authorize the acquisition of 
territory, not fit for admission at the time but to be admitted 
as soon as its lOQI population and situation would entitle it to 

- * ' at 

adiplsslon. . It is acquired to become a State and as the pro- 

prlety of admitting new States is comnitted to the sound discretion 
of Congress, the power to acquire new territory for that purppse 



K » » 



-— must rest upon the same discretion. It is a question for the 



/ 

t 

TtelriO xd bef)loeb 508 woH e ssb^ v T^limV^ 'io ea^o erfT 

lebnu l)9'xJti;pOB ecf ^Ino XX nso ^'Xod'l'X'xeJ^ Jjsrl^ snlbloxl \;cr IXadaidf 

eifT** t^V^^ d^ •X^l'xorfJiJB evi<tBlBi:39X "xo tewo^ snl^Caca ^cfsei^t %Ai 

eifi 'xol BaeijaoD noqjj bennJtlnoo <ton asw "xsw ^aaXoel) o;^ lewoq 

eiAoXbaiv o4^ ^liru/oo erf J* eXcfana oJ cfucf e ^neimaiXtfiaviSA 1o aeaoq^wq 

9rfT - — .aneslcHo aJl ^o eiilal-x orf^ brujaJriala awo «JJt — anrxfi x^ 

ieeupnoo ^d aeiiBJbrtiJocr ail htvbivi^ \assi ^eini at tl ^aad-fiia bsiinU 

e/fd- BB xio;ittiet lo noiaaao erf:^ ixoameX) \3as hiis ^\;d'BO-xJ- to 

9rii lol *n9ii£naevo8 9rld^ saTX/dteiei oi iBbio al 90B9q lo anold'lbfiOD 

\iBBiJ 9dd" \;cf \;-tno enoi) ea xibo alrii i^/d .ibw exii lo a9aneqxa 



♦ t r 



to itAq a ioa al bas ^x,iliod;tUB svi^sXsisaX erfi to lawoq ani^taoi 
".IBW lo aotiBiBlo^b orli ycf inoiDlasiq arii noqjj beiielaoo lawoq orii 
al b&bloeb 565 woH eX btotbaaZ v ictooa ttsici 'io ssbo exlT 

lo i9W0vi erLi noi^aaup ocf rtsera ;ton 06 eW" a^*.. .Jouoo eriT *d3dX 

lo xtoittt&i B:it baaqxo oi lowoq stiT .ioeqeai aliii ni aaeianoO 

;xievi8 \laX&lq. aX aeisiZ wan lo xioXaaXmfcj* ©ri;^ x*^ ae&a&S l)aiinU ori^ 

arii lo ainam^ieqoi eri^ Xis >c<l lawoq alAi lo xioiJoi/iianoo eriJ- nt baa 

lo noiilait/pos erf,t osligutiiis oi bXarl naed asri it , d-nainniavoa 

f)e;filnib« ao oJ^ &u<i imii ^^ii i& iioiaaXmloB lol ^Xl ion t^ti^'^l'tToi 

oi &i ©XiXina bLuov noiisuita bos /loiisXwqoq ]Sm ait as aooe a« 

-oiq otii as Z>nB eisiZ a eraoood oi bsitupos ai il .nolaairaba 

noXiaioaXb baisoa Biii oi bBSitamoo at s'^iaiF. wan aniJiXmfiB lo \cio-tiQ 

oaoqijjq iadi lol x'xo.tiiiai wan eilirpos oi lewo.i arii ^aaeisnoO lo 

arii -xol noliaei/p. c at il .rxoXie-ioeif? omsa arii noqu iaai iairai 



political department of the goverrment and not for the judicial; 
and whatever the political department for the government shall 
recognize as within the limits of the United States, the judicial 
Is also boiuid to recognize," The doctrine laid down here is that 
the power to acquire territory is derived from the constitutional 
jpower to admits new States. This is certainly not in harmony 

« 

with the intention of the framers of the constitution for Mr 
Gouverneur Morris says, •^Congress cannot admit as a new State 
territory which did not belong to the United States when the 
constitution was made, I always thought when we should acquire 
Canada and Louisiana, it would be proper to govern them as 
provinces, and allow them no voice in our councils. In wording 
the third section of the fourth article I went as far as circum- 



stances would permit to establish the exclusion." 3 Morris" 
ttitings 185. 



» >« 
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This opinion^ also rendered by Judge Taney, while it goes 
somewhat farthisr than the opinion in Fleming v Piage is nowise in 
conflict with it, and neither is the doctrine as K expressed by 
the American Inisurance Co. v Cauter overthrown ISXKXSiJgK though the 
broad ground as expressed there is limited by the express wording 
of these two later cases. The general principle is that the United 
States can acquire territory by conquest or treaty. Taney limits 
this by saying that the power must be exercised under the authority 

ot that" clause In the constitution which provides for the admission 

7. 



jlBXolhJJt Q^^ '^o1 ion bns Jrieflciievoa or-j lo JCiemiiBqeb Isolilloq 

ISsria J'*ierarri9V03 orii nol iuoni^nqob isoliiLoq orli love^srfw bus 

Lstolbul orfJ- ^aejs&P. boiiaU QriJ- 'io niLuK, eriJ- niricrlw aa esinaooei 

&0iii 81 eioil riwob I3I/5X oiiiiioob orfT ".esinaooeT o^ I>njjocf oala el 

Isftoi*x/iJt3tanoo eiiJ moil beviif^b al \;ioJ1i*xoj sii^Lrpos oi i9v/oq erfi 

xnonriBxi rii ion ^InJCBctieo ai airfT .aeJ-^^iCfS wen iJiinJbB od' lewoq 

iM 10'i cioliuit&snoo srii Io HiyiriB'xT: oriu lo nciJ-xisdiii eriJ* rfttlw 

ft 

eisiZ war: -^ ^^ iiin^B J-oiriiBo H^iyioO** chvr.e al'Xioi.l luonievuoO 

m 

as iirerfJ- :ri9V03 oJ leviox.i ecf bli/ow ii ^i:ijLU^lpAuod bas sb&nBO 

SriJcbiow nl .alloiuioo luo xii eojcov on norlJ vvoJis taif? ^ciQ^^i-tvoTcq 

-fHUoilo p.B ie1 Bis Jiiyw I sloiJ-i^^ iliii/o'i ':)iii '3o lioiJ-oea bii:ii oxli 

'aJtiio-I S ".noirfx/Iox9 9rlo rfexXviisJ-sa v)j iiiTnef iDluow aaonBd-e 

.et5l aanlilTW 



aeos ii olxriw eX;^ii«'X oghuu ^-f ^91'>^ao^[ o»>IiJ^ ^xioixiiqo aixlT 

ni 9aJtw(Xi -J: e^s^i v 8nx;'r9l''4 irx aornlqo e/:J n^xiJ^ 19x1Jxb* iBxfweiiToa 

id beaaercqxe X as eniiioob etii ai lerUx^xi cus ,ii riJxw iolLlitoo 

9rii fisuoxfJ^ iqpSl&lEKX nwoirid-isvvo isjotbO v .on sp.ij^iuaxil riJBOlia.rA 9x1* 

gni£)iow 839TiX9 9x^c^ ycf boixnii ax 9-xoiio JjeaaeTjXS hb I>ni;oia i^^OTCf 

boiixiU 9n'c^ isriA ai 9lg[XoxilT-i iBiexioa eriT .aoaBO io^bI owi gasrfcf ^O 

aiiuTlI ^oxibT .^iB^^ii 10 cfaoijp.xoo \(5 \-LcJIiv>i oil.ri ob ttBO ae^sia 



:iolaaxmbB eriJ 10I 89bxvoi-.i rioxdw rcoxix/iiJ-anco erf J' xil oaUBlo to.^t ^6 



:>^ 



q£- aew States, The United States cannot wage a war of conquest 
iKit upon the cession of territory after hostilities it is held 



fuhje«t to ratification by tr«aty in the hands of Legislative 
authority* This later idea is also c^dvanced by Benton. In speak- 
lxi|^ of the treaties whereby Louisiana and Florida were acquired^ he 
says, V9I 2 p» 600 1 *^ these treaties were founded upon Le9;lslatlve 
acsts^ uppn the consent 1^ of Confress previously obtained t where 
the. treaty laaklng power. was but the Instrument of legislative will; 
This Is confining ^he. whole scope of the. power entirely within the 

dlsoretlon 9f Oopgress a|ad Is idntlr^ly fipo narrow a ground as the 
subsequent decision seems, to hold« 

This leads vs to consider the late case of Mormon Church 



' ' ' ■ . - ' y 



V United States 156 U»S. 48 decided In 1889 by Mr Justice BtbJxbj. 



He holds thftt the power iTff acquire territory Is derived from the 
power of the governaient to declare war and make treaties of peace , 
and also in part arising from the power to stake all needful rules 
afld ^eguaat ions respecting the territory and other proj»erty ,of the 
Uo4't«d Sta,t«s^ "The power to acquire territory other than the 
i/Mtrltory .wprthwest of the Ohio river (which belonged to the United 
States at the. adoption of th« constitution) is derived from the 
treaty making power and the power to declare and carry on war: the 
incidents of the&e powers are those of national sovereignty and 
hOlopg to all independant states. The power to make acquis! tionjs 
of territory is an incident to national sovereignty. The territory 

V 

8. 



iaeugaoo lo *x/5w f, 93BW joruiso aeisiP. boilnU sriT .aeis&Z wen lo 
bisri al il aei^JtXJt^aori leJ^B y'^oJIiisJ- lo nolaeso erii noiji/ ;tx/cf 

-^tesqa nl •noJ-neH ^cf l)9onj5vf^i5 oaXiS al «9f)l Tr9ijsl aJt/iT •x*-''Xorl*UB 

eri e^QiJt^POB e'i9w Bbiiol'i Jdhb BxiBlal;roJ ^dsierfw aeid^BOid" erii lo i^l 

evJtd'BlaiasJ noqjj bobnx/oi 9'r9w a^lis^ii 9aerii^ t008 ,q S loV «8^b8 

eT9riw ebenlB^cfo Y-Cai/oivsiq aae-xanoO lo X inoBaoo erii itoqu tSioM 

VllJtw Qvlisial^sl lo d-xreimnd-ani erii ;ti.;cf aBvr.'iewoq ani^snr ^J-BeTi arid 

eriJ- nirfd-lw YJ^eT:iJ-j:9 i9woq erii lo euooa ei;>if\/ sriJ srtinxlnoo ai aJkriT 

oriJ^ aB hnixoig b woiiBn ooi x;IeilJ.;9 al bfi^ a39isnoO lo rioid'eioaJtb 

.blori oi aiTtaea noteioQh ineuij^adua 
rfoTuriO nomoM lo 9aB0 sisL oxii Tebxaaoo oi au abssL alriT 

erii .'noil fiisvlieb aJt ^loJiiieJ 3iJtwi>0B oi •i9wo , edi isrii ablori 9H 

« 

aslirr Iw^baen XI« s^etri o^ 'xewoi ojU aoil gnial-XB Jisq nl oaI« ban 

o:ii 'xo Y'^is'-ioiq leiiJo baa xioilitBi erii gnld'oeqaea anoi^^altraei baa 

ftriJ HB/Ii lerl^o ^'loilT'ieJ- •aiii/poa o^J lawoq •riT" ,3S.t«i2 bQilnU 

bs^lnU 9ri;^ oj h9,'3.xoXa'f rloiriw) levit olriO eriJ to inevtittoa H^to^tttei. 

&tii moit I5©vi•X9^ el {noliuiiiaaoo siii 'to noHqoba ariJ iQ 89J-«i2 

eri* :iBw no \ttBo I);ii"> PisIoaJ^ oi •x9woq eAi bus iowoh aixiJfBCT ^Saart 

b[iG ^,Jnsl9'i9voe X.snol^Ba lo sabriS sir eiowoq e39/lJ lo z&aabloal 

anolJlalupoB STi&m oJ- i9woq eriT .ae^s^a JuBbnsqsbai IIb o^ aaoXed 

^oiii-xe^ 9riT ,x<*n8i9-s3vo3 lBnoJt*«n o* iaabtoai as el xio^i"**!®* ^o 



of Louisiana when acquired from France , and the. territory west of 
the Rockey Moimtains when acquired froin Mexico became the absolute 



property and dominion of the United States subject to such 
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conditions as the government in its diplomatic negotiations had 

' . ' . . . ' ^ *. .. ' ^ ' ' ' 

seen fit to accept relating to the rights of the people then 

ijahabltlng those territories «** This doctrine seems to be that 

■ » 

conquered land becomes legally the territory of the united States 

\ - - ' • 

by the mere fact of conquest. If this is what is intended, the 
opinion cannot be reconciled with that of XKM Chief Justice Taney 



• * « 



in Fleming v Page which holds directly contra. The later decision 

i 

would seem however to be consistent with the sovereign rights of 
the nation and directly in harmony with the rights recognized by 
international law 

Mr Justice BrofiT speaking for the majority in a divided 



1- i. o 



coxirt in. the case of DeLima v Bidwell, 182 U.S. 1, accepts the 
doctrine laid down by Chief Justice Marshall in American Insurance 
Co, V Cauter and further says that whatever be the source of the 
power its uninterrupted use for a century and the repeated 
declarations of the court have settled the law that the right to 
acquire territory involves the right to govern and dispose of it. 



• • -' < 



Mr Justice White in a concurring opinion in Downs v 

« 

Bjldwell 182 U.S. 244 holds the Uhited States to be no exception to 
the law pf nations in this sovereign right of acquiring territory. 

The annexations of territory by the United States beyond 
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siuLoaiis edi smf^oecf ooixoVi ittot'i boitupos^ ii-rfw anxi?cfrt:joM ^e^foofl erii 
lyXMiaX rioua o.t ;fo8i,cfi:;a aoiBi^^ }y^3hf\J oriJf 'io noinxaiob bu/^ i^iTsqoiq 

nerfJ- slioeq f^rJJ lo ed\i;3ii oiiJ oi ^^cttisle-x i^ieooB oi til: neee 

a9iB.J8 bed-xnU ^£ii 'io v^o^Jt-riGJ oriJ- \;IIi33eX aenooecf bn^I Jbeiaupnoo 
erfJ- ,i)9i)ii9d-iix al it^riw ax airier ^I , Jat^^i/pitoo lo josI sienr erii ^tf 

noxaxoef) led-Bl eriT .s^t^jiioo ycLioo^ih afilori rfoxrlw q^b^^ v s.il.fT^I'? at 
lo aoriaxi irgleievoe exlj rf:fxw c^noj-aiaiioo ed" oi icvoworf msoa bluow 
XcS besxxx'30oet a^trfj^ii erfJ ri^lv/ \,nQiinsA ni \,IJooill> bus iiox^sn 9/li 

wbI Ijsnoxd'isn'xoinl 

l>9l)lvJtb s nx v;Jx'iot^i^f '^-^- '^^'^ ^^ali/seqa #Seoia 9oi:J-ajJt li^I 

eriJ" ad-q900B rS. .PsAl r.8I .Ilewbia v -n«TiJ9a to ea.Bo 9ricr.nl iiuoo 

so-iB-mHiil HBoliei-nA xix lioiia-iis./ Boxc^euL '^i9xriO ^d nyrob bisl snitioob 

e^l^t lo eoii/oa arld^ ed lawej.^r.v/ cr.srf.t b^be lerid'ii/i bos istuQO v .oO 

oj- jriaxi eiii ^r,ri& w/5X f.:»Acr i)eIJ'l'^a evBri ctixjoo on* "io anolJ-sisIC>eb 

.a lo eaoqalf) buB riisvca oi if[v,i:i 9rii aevlovnl y.ioJl-i-xed 3Tli/p0B 

V arwoa ixx xioxnito axiJtiixicnoo ^:; nx e^xxlW QottBUl *1 

oi x-toxJ-.iftoxo on ecf ocl* aeij^ir? bedxrrU e-ii eblorf 4^S ,a/J S8I Ilewfcia 

,y;iocri'a:ieo ^iiiiiupoB 'lo Jriali XTsi^>v3voa c-ixid* x:x Bttoi&Bn to waX orf,* 

bnov^cf H^jSBiZ bBilnV eri^ xd x^'^oiit^st 1o ^MotiBX&rum erfT 



the origional thirteen colonies has been as follows:- Besides the 

surrender of unoccupied Icuids beltbglng to the States, New York In 

- . • 

1781, Virginia In 1784, Bassachusetts In 1885, Ck>nnectlcut In 1786 

&outh Carolina in 1789, North Carolina In 1790 and Georgia in 1802 

, • . . . • ^ . ^ 

the accessions of territory by the United States occured in the 



followiiig order* 



/• 



' , I ' -' ^ 



1. Louisiana^ acquired from Prance in 1805 under the treaty 

making power. 

\ ■ ... . • . • . . 

At.' ' . ■ » ' * 

2« Florida, acquired from Spain in 1819 under the treaty making 



• # 



^ « 



power « 

■<■ . ■ ' - . -. ■ • . 

5. Texas, annexed under authority of Congress in 1845. 



• ' ' 



» 4 « I * 



4« Oregon, acquired by discovery and occupation and treaties with 

' . • . 1 I . ■ ' 

Spain, Russia and England bearing dates 1819, 1825, 1846 « 






» 



5* The first Mexican annexation made partly by conquest and partly 



» *. 



» •\ 



by treaty In 1848. 

6« The second Mexican annexation called the GadsAan purchase, 

treaty in 1853. 

7. Guano Islands located by discovery under legislative authority 
in 1856. 

8. Alaska acquired by treaty in 1867. 

• w « • . , 

9. The Hawaiian Islands annexed under legislative action of 1898. 

'. ' , ^ ^ 

10. Porto Hico, Guam and the Philippine Islands acquired by 
treaty 1898. 

This brings us to the following conclusion: The 

10. 



exlJ aebJtaoft -rawollol hb neerf Qsri BeJtxioioo lieed^xlrfi IjB^ioxglio erii 

88VI ni J^uolJ-oerinoO ^5881 nl aid-eaurfoBeaBH e^QVX nl BinlailV ^I8V1 

2081 ril t^a^^oaD i)XiB Oevi -tx sxilloijso dJ--ioM ^GSVI ni jshIIoibO ri;tuo2 

e/lJ" III beiuooo aeisi'd beiiiiU exlJ ^(f y^to^H^tei ^xo anoleaaoos erfct 

.leJjio axilv/ollo^ 
YJ'BeiJ orlj^ lOi^iUj 5081 iii eoriBi'i ^froil beiiupo^ e^sxiBlaiuoJ .1 

3xxjc:(Bi!i \;:^r>e1d' e/iJ Ti^.foxix/ 9181 xil nlBqg moi'l ixs-ixi/r.OB ^BblioIH: .2 

. Tswoq 

xlvflw aalJ-BoiJ hHB xio1Jbix/ooo hxiB ^levooelb x;cf bo'ixupoa ,xioa©iO •* 

• 6:^81 e55^oX ,«X8I aei-si) anlTBecf /)nBX8n5I hrxB Bli^auH ^nlBqa 
^IJ-iBq iuiB JaeLTpiioo y.^^ v,Xjib4 sbsm noiJBxsnnB asoixsA Jaill edT .5 

e'^^aBrfoiiJq xiafeaJbBO erlJ f^eXXBo xioidBxennB xiBoixeM i^iiooea bxHl .9 

.6381 ni ^issiJ- 
^JiioriJuB 9vi;^6l3Jtas-C tsbnu \,t:ivooaib x,(i Ij'JJBooI ah^islal OitFuii) ,V 

.0581 nl 

.V<)«X ill y,iiiQni \ii t«&ii;jpos s^iaalA ,8 

,8681 "io noiioB Gvi^fiIaJta9l i.^huu bsxamis abiusXal risiiiSwaH exlT ,6 

\o baztx.-itos HbKsLal oniqqillri'l erfJ i.>.T:B nrei/i) ,ooia oiio"? .01 

• 8^8i x^Bd'X^ 
9riT :nol8ijlonoo sitiwollol srfJ o^ su ayni-xcf el/lT 

• OX 



^on^tltutiQH does not expressly confer upon the United States the 
right to acquire territory. We must look f or . «uoh . p^wer under the 
powers granted by Implication, Authorities differ swaewhat as to 
th* aoastltutional sources from which the power ts obtained but 
Itwierally speaking the srouroes ~a»e to be found ^In th« power to 
vase, wax aad M twiie treat lea, th*.p««»r to a*»lt new .States aaA-X 



the exercise of legislative authority derived from the right to 
«aka all needful rules and regulations aoASDrnlsi; the terrltosy 



niiA oth^r propeirty of the Unlt^-.9tate««. 

^vlng decided this then* tliat from whatever siourcea the 
v>ght Is derlvedt the united ^t^tea h«s the. o^on^t Itut le^sal rlg)»t 

9 

to af^qu^ipe ; t^efpr^tory , l^t us qo^ider; brl«!fly what m«iy be .the 
ultimate o)?Jeot«"Of the, Uii.lted Statef in aequlrlng. tencltory or 
rathOTnthe ultiaiate disposition of the territory acquired^ This 
question waf very fuXljr dlsoused durls^g the (l^ate lin C^ngrass HZ 
r^latlngto the purchase of lipul^lana^ iOr MerriSt the fremir ef 
Art IV Sect 5 of the ooxMitltutioa aald that It was the Intention 
of the fran&ers Qf the constitution that the unltad States coxild 
aoQUlse territory* hut no territory beyond that In possession of 
the United States at the time of the adoption of the oonstiltutlon 
wa6 ever %st &« adititted as States upon an equal footing of those 
States already in the Unlon« But that it was their Intention to 
hald all subsequently acquired territory as colonies or subalderary 
provinces • Sha claaae in the treaty whereby the purchase of 

11^ 



exl^ eeisSZ bed^lnU erii noqu ^oliioo >cIe«eiqxo ion aeob aoliuitiBrtoo 
erii tebrm lewoq sioua lol jfool iaum eW .X'loSl'Xioi oili/poB od- &ri^tt 

oi i9woq erii nJt bnxjol 1-3 cf od* ^-xb asoii/oa erii ariirfasqa ^Ilsienea 

X bna ee^Bd-a wsn JimfcB od* «rwoq sxld^ eSQid"Beii eofBct JHt l>fU3 ^sw egBW 

oi iii^l^ erii mot'i: bavi-xsi) A^^tiTorid-uB evldBlHiael 'io eeloisxe erii* 

Xiod-iTxed- orii galiTisanoo anoxiBluae*! briB aelin Xu'ibsen IXb eiCaor 

♦ aed-B^a fteilnU erfd* 'io \;i'X9qoiq 10/1*0 tM£t 
9rii aaoiJJOB levsd-Briw inoix •dBrfj ,n3/ii aJtrfi boblo9b 3:1! vbH 

d-riaii lBnol;tuiJtd:3noo erid^ sBri aod^Bd-a bQitrtU edi ^bovtieb al tdigtt 

t 
arid" 8Cf yfim isiiw ^Ilexicf leblanoo au is! fi'ioilttei eili/poB o* 

10 xioii'x^^i 3ni:ax;j[>0B nl aeds^ta bed-JtnU 9:1^ lo ad-oetdo sd-BniJtd-Ix/ 

aixlT •X)e-iIupoB *iiod'Jtii9d' erfd lo noxixaoqalf) eismiilu arid- rcexflB'X 

aasisfioO nl eisdeb ecii anxixib £)9aLroaib ^IXu'i ^19 v bbw nold-aaup 

*io lenusil: erid* e^-t'^'JoM 'iM ^BnBiaiuoJ I0 eaBrloiuq eiid- o^snid'BleT: 

noxd-neinl ari* bbw *i ^Brid* btsa noid-jj;tx*8noo ^riJ lo 5 ;to98 VI *iA 

bXiJOo aad-B^a baixriU eiii isrii nox jud-JLcTanoo arid- 'lo ^loinsit arid* 'io 

I0 nolaaaaaoq nx JBrii iMO^ed y^iod-i-xia* on Jucf ^loixiiai eixxjpoa 

noiijj^irianoD 9rii lo iiolcTqobB arfi lo emxi art;J *b aad-B^R beitnU sdi 

saorii lo saxiool Lsupe as noqi; aecTB^a as bBiiimbs acf o* lava aaw 

.XI 



Eduislana was artanged for, which agreed to atlmlt thi«- territory 
Into the union as States when they sholild ^e Tii>e for adalssion 
was met with iHuch aposltion on these very groTcituls^ But being 
finally adopted and the prlnitiple generally atquiesced in by the 
l^agple^ It seems to have bee 6me a^settleA dJD«trlx>e of 'th» united 
States that the ultimate destiny of acquired territory is 8;tatehood 

eiiief Justice i:aney In Scott v Sandfortf 19 How 59ft . 
expressly overthrows the colonisation idea, by Baying-, "The United 
States under the* pt-^i&ent constitution «annat acqxxire tarritbrgr to 
be held as a cdlon|^« But it may acquire tefritory^nhieh at the 
time has' not a population- that Tits It to bbcome a state and oi^ . 
toyem it as a territory until it Wfe a poi>ulati«n ifeioh^ in the 
judjsment of Congress entitles.lt to t>e admit teiraff a Stat« in thcr 
tJwl-on." 

*IJt)on the acfquisitlon of a territory by the Ifttlted 



t^iftbs by fteaty, cession, dlsooversr and settlement, the saaae t^itle 
passes to the Xjnited States f^or the^ bea&eif It. oC the nbole people 



wift i^ tru&t for the States to be ultiniateay created outiof the 
-territory. '-^ Shiv«ly v BOWlby ISS U.«» 48. «hi6. howerer Is 
eabj0ct to' various exceptions, one at least very noteworthy, as 
1>eing entirely outside tlxe meaning and Intention of section 8 
olause 17 of "art Iv which gives Congress exclusive jurisdiction 
over tlie' seat of government &c. This is the case of the Guano ■ 
Islands. ■ i-SWO llev. Stat. United States enactes "that when any 

12. 



nolaaJtnifiB lo't eqJt'x sd Jblaoric? \,oriJ- nerfw aeJ^J-H ea noixttJ ericf oiat 

gaiecf ^]jH .afooi/oia ^i©v saerii no nol^iaoqa rfouiir riJxw ism aaw 

ori^ y;cf nJt f)eoaeij:/piu5 ^IlBtsnea olcjionliq erii bna bsiqobs yillBatJ 

hB&lalJ edi 'io eniitoob beli&ea s ©mooeo ovBri o^ ameaa d*! telQQsq 

iDOorfeJ-BiS fti x'xoJ^JtTiei hs-ixi/poB Io vixd'aej) einnlSLir Bdi iBslS 89^«^ 

S^^a woH ^I bio'lbnBg v ctdooa ni \,enBT ooiJ-^ift, leirfO 

hsd-inU Brfj" ^grxivBa ^d ^efii noi^B^^iito.Coo b-iJ* aw )"xri*ievo ^I^aeT/xe 

oj xio^iiieJ- etxxipoe J-o-iriBO noJCjaJ-lJaxioo irroee'ig sriJ* 'xebriij 8'^>oBd'3' 

erl3 ia xloirfw ^tto^xiieJ- eixupoB \Bn Jl ox/ri .Yn'\Coo b e^ bSeil acf 

^Boi ftfiB e^Bd-a B emooecf oi J-Jt aitl isrit aoiisSmiO^ b ion aB/i Oiiixi 

erii nx riol.iw itoiiaLuqoq b aarf ix Ili.iij ^^loJ-liteJ b aB ii nievog 

erfi nx eiaJ-a b 3B hsiilmbB ed oi il a3£iii\',i» aaexgnoO to iriertafiut 

* 

•• . nolnU 

9lqomi oJLoriw 9riJ *io Jileixscf orfJ lol ao.tB,-*a iSo^liiU srfJ- oi aoaaeq 
9rij lo ^ao be^B'^'to y.X9iBmlcfIi; 9d oJ e .-j^jj^ arii lo'i J-gtriJ- rti bn« 

8B ,-(iriJiow9;Joxt ^t'lev iaB9l Jb 9no ,H;ioi\J.f9ox'3 ai/olxsv oo .ro'^t'^fJa 

iioiioU-^iii.ti!i. '3vj:k:;jox9 p-BOi^aoO aovx . .k>J:v..- ,1 i'ln to VX '^hxIrIo 

Oiistrfj 9i-{J '10 9«B0 srfJ si airfT ,0-'. .n;f;.ti:'X'..v')i 'ro ^i^.Oi--; 9.1J tsvo 

VtB n'iiiw istii" aeios^s 89;ts^?. hoilaU .o^i--H .v-:»H OVdcl g .ebm^Ial 

.SI 



citizen of the united States shall discover on any island ftc a 

deposit of guano t not within the jurisdiction of any other 

... 

government and shall occupy the same^ such island shall at the 
disQretion of the President of the United. States be coiiisidered as 
appertalQity to the United States*^ It is hard to say on principle 

that Congress has any authority to annex lands and hold. th9n» as 

» 

lands "^appertaining^ to the United States* The authority seems to 
have heen drawn from the sovereign right of nation? to acquire 
territory by discovery rather than by any constitutional authority* 

The other exception rela^tes to the District of Coluiablat 
another* tp Indian reservations outside the jurisdiction of a State* 
Noting these excex^tions, then we bear in mind our general doctrine 
that territory acquired oyacqaired with the ultimate iixtex^tlon of 
creating new States « 



• \ 



Having determli^ed the righjb of the United States to 
acquire territory let us examine the cases with a view to ascertain 
ing whether the constitution extends ex propria vigors over the 
territory acquired. At Common Law the Laws of J^ngland did not 
extend to territory acquired by conquest or treaty. The dominion 
over such territory vested exclusively 'in the crown till such time 
as Parliament had legislated for it. The laws origional^y in the 

« 

country were usually continued in force by assent of the Crowiu 
Mr Justice Blackstone says in his Commentaries Book 1 page 108 — 
"If an uninhabited country be discovered and planted by English 

9 

IS. 



s oA t)£:sslet \p.B no lOYOo&lb Iljs/fa aeiJ^CPs i>9JxnU erii "to a^Sililo 

iQdio vas lo noliolbciiiul eni niriJlw ion ^oobw^ Io itaoqsb 

9riJ iB IlBxlP- im^^lHl rioue t9m£8 eriJ 1C4U000 IlBria biis Jnomn:ievoa 

as £>9ioblanoo ed asJac^g JbeixnU ^ri^ 'io JiCablaeiHf t^^rij Ito noJt^sioalb 

9lqionl-iq no v^a oj bisd el tl "^.asiBi'^s j.^9Jln(j srii oJ jifiifllpJ'Teaas 

aa (i»ii* bJori hns eJbnfil xex::flB oJ^ ^;fiior*»*UB yhb a.Sil eaeisnoO ^BriJ* 

oi Bmsea \il^oritUB eriT ♦aaJ'Bia JbsJ-iirU erii od* "a^iinlBJieviqe'' abOBl 

.Y^Jtton^i/B XanoxJUJi^renoo x;aB \;cr nariJ larivBi \,iovoo8li> \d ^ioitniBi 
^sldcmjlQO Io wfoxioaxCf odi oJ- aeiBlei noliqeox^ lorfdo sxfT 

^s&siZ H Io aoiioibHliul sdi ebiaiuo exiolJ-Bvieasi cu^ibnl oJ-.Terl^onfi 
snxid-ooiD iBienea luo fcnxivf al aaecf ev; iieriJ- tanoio^^ooxs eaeri^t gxiiJoM 
lo noxJ-ne^tnx eiamlilij eriit rfilw i)eiJt»x>OB »o beixji^B Mio^xiiei J-Brf^ 

.fioJ-B-tS wen ^alioBio 



©tnJtJ rloi/a xLii nwoto eriJ ni' "tie vlauloxe I'&Jeov viocii-nsi rioua levo 
.nwiiO riiij 'io ^neeae \.d ©oio't :ii DSiKiiJrt'Jo y.I.C.'Dt/eif ^'Xf;v/ ^ci'^^^^'^o 

t 

yOI 98sq I JfooH BaiiB^^iitJiTonoO diii lil a\,f>> onoia^t'oulj' QOliauL tA 

• r 
.• '-' J' 



subjects, ail the Kiiglish laws then in' being, which are the birth- 
right of every subject are iinnediateiy there in force. But 

in conquered or ceded countries, that have already laws of their 



^ 9 



own, jthe king may indeed alter or change these laws; But till he 



. . . if 



does actually change them the ancient laws of the country remain 
unless such ass are against the' laws ot God, as in the case of 



• 1 



Infidel countries. Our American plantations are principally of 

this lattersort for they were obtained in the last century, either 

by right of conquest or driving but the natives (with what natural 

> - \ 
justice I do not at present inqyire) or by treaties. And' therefore 

the Common Law of England* as such has no allowance or authority 

- 
over them, they .being no part of the mother country but distinct , 

and separate dominions. They are subject however to the control of 

Parliament though like all others not bound by any acts of 

Parliament unless partlcttlmrly named «** 

The existence of this rule seems to have been ignored by 
of the United 
the r. onr t. RTKyyintfiiTMg yyyf States. 

In turning our attention homeward we are met with a 
different condition of affairs. Aside from what has been the 
custom of England and in contrast to the sfeiost unlimited scope 
of parliamental action we are met again by our government of 

> 

enumerated powers. "The government of the United States can claim 
no powers which are not granted to it by the constitution and the 
powers actually granted must be such as are exi^ressly given or 

14. 



J-uff .eoiol nx eie/lJ' ^le^BibeflBni oii> J^ostcTi/a ^*19V8 1o irfylT 

erf irid" iubi ;awB^ onexlJ ^ianjR/io mo lod'Ii? i:)eBJbxii vx)ir g^rlx' srli ,nwo 

niBrrrei ^idrrxroo Sild" 'io avrsi inelo£XB eriJ ittb/iJ s^itsrio \llBuios as of) 

'io eaBo Sj-^cf nx ais ^i^oo "io avn^I 9rf^ Jaiii^aB r)TB kbb riowd aaalnu 

I0 xJ^-C^'fi^^'iiT-i e'XB anoi JBJ-xiB [•; njsoiiemA. ixX) .aei'iJ^nuoo Isbilnl 

•X9rlcfJC9 ^^'ixjd*n9o J-.^i^I srfJ- at beairiido ei9w ^(;^3r^J lol d'loa'iaJ'jsI aixi^ 

Isii/J-Bxt dBrfw xld'Jtw) 89Vldi5iT orfJ- Jx;o axxxvxib 10 Jaeupxtoo '10' d-xigxi \,d 

OTolsioxiJ hxiA •a9iJ-B9'xJ- \;(i 10 (o'rlJiipnx irXveseiq is ion ob I soiJaut 

X&LiorliiJB 10 9orii3woIlB 0:1 afiri rfoxxa aB bn.slaxxii lo wbJ iioimnoO 9xlJ' 

d"oxilJalb J-i/cJ" ^ivrxt;;oo i9xl,J0ffi 9rfJ- 'lo J^Bv^f on anxscf, \;oxiJ ^ifiexi;t levo 

'io XoiJ-noo 9ii:r o.t iev9woxl jootrf^^^ ^'^^ v^exlT .anoixixrrroi) 9J\3iBq9B i)nB 

'io aioB \HB \(S hm/ocf Joxi aio/iJ-o IIb s;{jcr riaijoriJ jiior.TislI'XB*! 

••.Laitisn ^I'xsIoolJ^iBq aaslni; iu^r.mll'xs^ 

,aB3BiP. «Htq|jmilCC««XaJii;oo 9rf* 
j5 rfiiw db.Ti o'ls 9w foifiwemori rtoi.tnoJ^iB ijjo ^xilax-Jo xrl 
erii ii39<f nBd JBriw ;noi'i 9hiaA .aiiBlls Io n-tHtbttoo ine-ie'tllb 
eqooa beilmllnu jaomfil orivt ocT c^8B■xi^oo ni iDOB bnslijiia "to moiailo 



Io cfnsi^crxsvoa luo \.ff ni^as J^em oib ow x:o2d-oB iBj^namsJtlisq Io 

miBlo riBO s^iBiZ heiinU erii Io Jn9.rai9vo3 orIT" .p.isvroq i)9:}Bi9imin9 

9d;J bHB uoiJxjJJtiaiioo 9riJ \(S il oi X)9^nBi8 ion 9ib rioirfw aiewoq on 

10 n9vl8 x.Iaaaivixs 9ib bb rioua eci Jai;"' i>3crnB':i3 X-C-tfit/J'OS aiewoq 



given by neceaeary. implication," Martin v Hunter 1 TOi, S26« "The 

I 

Federal Government Is one of dele^aXpd ]^on»rs^^ ^Briscoe v Bank 
II Fet« 517. VThB powers not dalegat^ to the UM^ed States by ■ 
tih9 ponstltution bor, prohibited by It.tp ^lie^ ^tates^ are reserved 
to the States respect Ively^ or to the people e^ lisendmeiit 10 
Constitution of United. States. Interpretations of the constitution 



« • 



must the^it be^ biased upon the grant^Si .eSqiTessil^ If iv^r or • given by 
necessary lInplicatio^• And if the Constitution, extends over 

• . " ' " • 

annexed territory it must be from. the ponroy given in the instrument 

• • • • 

At the outset, we must recognize this, sel^f -evident, pro ]^sit ion* Xf 
the constitution extends over unorganized territory it is plain it 

must extend over organizcfd territory. If it does not extend over - 

■ . • * * 

organized territory a fortiori it dpes not extend, over unorg-viiaed 
territory^ 

. . The status of a territory is distinctly inferior to that 

. • • • • • 

of a State, The jpeople enjoy full civil rights but their political 



« ■ 



riehts are limited* Their only representative in Congress has no 
vote. They have no share in electing the President; •Sfaey do not 
choose their own governor or judges; they are wholly subject to 
Congress said h^ve joo political power or rights except such n^ : . 

se,es fit to give them; They come into the Union as a 
atate prUiyhy the permission of Congress, The objects of a It 
territorial government are to protect the people while it continnes 
and; to : prepare the territory for statehood. The admission of new > 




15 

a 



AnsS V eooelTH "•eiewo^ /)eJ-Ba9l9£) lo eno el d-nei-mTi'svar) Lsiebe"? 

y;(f aeJ-Bd-a feejxnU e.i^ oJ- beis^eLsb ion sTcswo^f erlT" .VIo .is? II 

ftavieee'i eiB ^aaisiZ erii oJ^ J-J: \ccf beitiilrioiq toa xtoJciiid-iJ-anoo eri;t 

01 icieinbiiemA ".elqooq oru oi *io ^ ^Covictoeqasi esjjsiS orfi od* 

noiJx/ixJ-anoo eriJ lo anoi;fBJ-9itii9d"nI .a9JBJ2 boiliiU lo iioliualianoO 

/X9VO RfcneJ-xe noivtiriiianoO 9xf.t '±i i)nA .noioBoi-Iq*^! viF.a-igoen 

jTi9im;tJ'8ril 9/fJ- ni n9vj:a lewoq o/IJ- .Toi'i ecf iai/iff d-x ^c'lodiiioi baxerina 

'il .nol Jlaoqoiq in9blv9~ll0H ai/lJ- e^tnsooi-^i iaut^i 9\v j•9^^tao enJ iA 

ii nlBlq 3i iJk ^loiliisd' b9siiij3,^ior;u levo Bbn9ix9 iioloL/ild-aiioo srlS 

19V0 bneJxe Jon 39oJh j-x 11 .^locfJtiieJ h92^Jtafi8io lovo i3ri9c^x9 iaun 

bssxnjBaTToxiu 19V0 bn9ixo ion, aeoi) ii X'iol , iiox b. v^oJ-xii9J bosirrsaTO 

.X'XoJiii9J" 

is/lJ- o;f toi^el£xi \;.CJonx J.:xb el ^^100*1119^ b "Jo auisi'd erlT 

iBOJCixIoq 119/3^ j;/cf Bdrf.jii Clvio Ilu'i xot,it9 eXqoeq 9/1? ,oJB;f8 e lo 

on asri aaeig:toO ni ovxdBJ':fe89iqei \Liio lieriT ,b9JXfTli ai.'S eJii.U'i 

ion oJb x^sri'S ;ixx9bi:8eiS[ 9rii 3ni:J09.Ce iil oTsria on 9vsi{ v>dT .9iov 

oi iooL^'na >tI.rorIw 91B >c®rfl ;a9ahjL;^; 10 lonievoa mro liridi 9aoorfo 

as rloua iq90xs airtaxi la towoi iBoJtixIoq on evBrf bn/s ft^ri'^iBHoO 

B 8B noJtnU 9rii oinx 9i'too y;B/^T ;:Tfr»/lwi ovig oi ill ae98 839isnoO 

X 6 'aO 8io9[,cro 9/lT .aae'xsnoO lo xroi. axrnoq 9rfi \.6 ^Jno eiBi8 

89xjnxiiioo ii allriw elqoov; erij J09v"oiq oi 91b in9nifr-i^'V03 iBJioilTiai 

wsn *io xxoiaaitflbB ariT .booii9i.sia to'i ^i10iIa19i ex.i 9XGq9iq oi bn« 

^ r 



§tatf3 is wholly. within the discretion of Congress. 

Art lie- 4 section S cl-, 2 of the constitution provides 
that* "QpvET^^M lihall h^ve power to dispose of and make all need- 
ful rules a&d regulations respecting the. Territory or other 
property, belonging to the United States." All di&position must be 



by authority of 

e^^^j f^ ^-«^^ 1 wal.. 1. A^' ^••^ i-^yY^*^ 15 Pet. 407. 

TiM wprds ^respecting tb^ territory** refer only to the 
territory owned by the Ukilted, State* at the time of the adoption 
ef the Clnatltutlpn* Scott v Sandford 19 How* 442* Subsequently 
acquired territory Is subj^ect to tjie legislation of Congress as 
incident to gvnerahip^ Ainerl can Insurance Co. v Cauter 1 Pet, 511 
United States v Qratiat 14 Pat « 626, Scott v Sandford 19 Howe 442 
Cross V Harrison la UoWp 164t» Congress has absolute power of 



/Soyernlpg and Ifigialating for the territories and may give 
Jurisdiction to VeHfteral courts. Sere v Pltot 6 Or. 332. 

• <• • • . 

LQltensdorfer v Webb 20 How. 176 » but such courts are not courts 
of the muted States. Clinton v Knglebrecht 13 Wal. 448. (Above 
found in. note 12 Fed. Rep. 427.) 

Let i:^s take up the cases as we find theiru The earliest 
case touching the princil>le is Hepburn v Ellzey 2 Or. 445 decided 
-17^ where Chief Justice Marshall holds that the District of 
Columbia is not a State within the meaning of Art 3 Sec 2 of the 
constitution, limiting the jiarisdlction of United States courts to 
• J • , 16. 



p.etlvorcq noiiifiltanoo 9rfi ^o S .lo S xroJtctoea J^ oliJ-iA 

* 

leriio to xt^o^IiisT arfi anl^tosH^^^i a:tolir>lu'ssi baa' eolur lul 
e<S iaunx noi&tBO^iBlb IIA '♦.aeJ'jsd-;^ haJ-iriU srii oi aniaxioIscT ^d-isqoTq 

• aaeianoO lo ^jJtTOriiijB ^cf 

eri;t oi "^lao lele^ ••^loj-iiTsJ' orfJ' 3iilJoe£aei" ciJbiow eriT 

noii-./obB erii lo Sirrii 9rfJ- cfs ae^s^3 boJ-JtixU erfd^ >c^ i^snwo \,ioJ"J:nei 

^Ic^neupeedjjS .S** .woH 61 bio'tbnsS v iioo2 .noiii/iiJarriO orfi lo 

BB aaeignoO lo noicfx^laxgol srii oi ioi^l^Jus ai ^c'^od^l'xioJ- boitugoa 

LIS »&B^ I isJ^xjbO V ^oO (^or.Vj^uarsl nBolismA .qxrfaisnwo oi inebloni 

S** .woH ex iyiolf)n.Ra v iiooa •BSa .jeq ^I iniiBtO v aeiBia bsiinU 

lo iswoq eix/Xoadi? ai5r( aaoigrioO .J>BI .woH 31 noaJtTiBxi v aaoiO 

Bvl-g XBm bciB aeJtioixTTsJ erii lol gnid-Blaiael fcnB gnlnievoa 

.R^>: .lO » J-oJ-iSr V eT92 .ad-tixoo iBioise'i oi aoiiolbBl^tul 

eircuoo ion etjs aiii;oo rioLra iLrcf ^8VI .woH OSi ddeW v lelioban^ileJ 

ovocfA) .8^^ .IsVf SI irfoaidolana v noiriilO .aoiBiP. bsitLiV orli lo 

(.VSly .qofl .be*? SI eion nl hxtaol 
iHQtl'lBS erfT .irrsrii bnil evr axv aoax^.o 9xii qx^ o^Bi axx i9J 
l3eJbJtt>e£) aj^:^ .lO S \;9sIIM: v nTUdq9H al oliiioniiq 9r{i anixiouoi eaBo 

9rfi lo a oo3 S ^lA 'lo gnixieam arfJ- ni.iJ'iw 9Je*S r ^oa aJ: isldoiLrloO 
od- situoo zQ&BiZ hQitaU lo noliotbatiui erfj j^nx^inril ^aoimtiiBaoo 



controversies between .eitiaens ot diff-erent States. The inhabit- 
ants of the Di^tjplct of Columbia by Its separation from the Stcltes 
of Virginia anck Itoryland o«ase4 to be citlaena of those States 
respectively, meiley. v Lmor Z Or. »B4) They were citizens of 
the United .States but not of- a Stafe. The (Hiidf Justice reoognizes 
here how j^ roan oouXd be within, the United StaAes arid still not 



within a State. , This saiae prlxwiiJiie is .eet; forth sin Mew Orleeoie 
V Winter- 1 Wh. 91 which -act>ends -the ruling as »M>lied to the 
Dlf trlct of <3olunil>ia. to tj<te trepxtltorleB* Dissent in Texas 



V Wiltf 7 Ifcl .. 757 . 



• » « 



Jn the Qinsi^ .«f I^tigSi^bcrmigh ▼ Blake 5 Vhe 517 CXilef 
JVLBtioe ^ffikipstoll .sp«aacltiff. for an uaanlncms coiirt aays^ ''The power 
tJs^n to lay and collect dtotla^^ Imposts and excises nay be 
ex^rci^ed'.MXd must be aicexclsad throughout the United States* 
Does this term designate \h^ whole, or any particular portion of 
the Ai&er 1 4; ao, empire? Certainly this question can admit of but one 
answer. It Is the name given to fiiy great retKiblic irtileh lb 
CQDtpos^d of States and territories. The District of Columbia or 
the territory west of the Missouri is not less withfn the united 
Statesr than Maryland or Pennsylvania. And it is not less 
nep^^^sa^ry, on the -principles of our constitution that uniformity 
in the l^po«ition of imposts duties and excises should be observed 
in one, than ii|. the other.'* 

Henderson v Poindexter 12 Wh. 530 holds that Spanish 
grants made after the treaty of peace of 1782 between the United 



1n 



a9J-BJ2 orlcT moil rtoitsirAisa 8^1 >cd BxdfTuIoO lo iol•xc^^i•I eriJ" 'io sd'nB 

lo anesxJlD fiiew \eril' (^..^ .lO ci norrrfiJ v y;eIi:eH) .>cIovlcf-oe.j.c:e*x 

sGSlnsooei eoi^auL T:9li10 oriT .eJ-jsJR j^ 'jo ion iuc ^(b&sSR bedl/rU erfi 

^o:i Sit3i^. biu^ aeJ^BJa heil^iU vmU niriJlw ecf feiiroo /ifinr 6 wori eiorl 

aiissIiO wsM ni riJio*x \tea hi o.Ccjioaii^l Bin^a airlT .ei^sja t:^> ;:rritlw 

9ri^ oct boJtlqqs ai5 anlli/i erfJ* ehneJxo noiriv/ 19 .ri\.' I lainlW v 

3fixeT 111 J:^eaal(I •aeJtiod'li-iec^ erii oi stdirujloO 1o toitteld 

.V6V .IsW V 9*lriW ▼ 

leiiiO VIS •/{* ft 9^1(1 V iic^sot'yiiriiiuod lo e«Bo ori:t nl 

1BVV04 erlT** ^a^Ba dii/oo suofltlrxisnu ni=i lo'i 3ni>(f;9qa IlBXlaifiiwf Bolieuh 

erf v;bi'tt aealoxe i)iii5 aJ-HOMinJt e«®i^^i> iooJ.Ioo bus \Bi oi asdi 

.a'cul-ji*: fo' JlnU s/fJ" w+c/oriaijoirf^ ijesloiexe erf iai/iiT iDius lD':;8JtOTex9 

"lo noi^ttroq iBluoJtJ-iBq \iis^ lo ,9lv0riw exlj ed-i^^iigiaeb mieJ- eiri^ aeoa 

ono Jjjrf '10 ilrioB iiso xioija'.3x/p siri^ xLrAs&isO S^eiiqne nBoxiajiA erii 

ax iioxriw oiXrfu^ei oBbis ^Sfir oJ- nevxa oi^^ii enj ax JI .luwanB 

-xo BJtdnuIoO "lo d-oxi^ald orfT .ael'ioJ^ii'xect bnB aoiBcra 'io h^aOHitroo 

to 

\,itt(no'l!ii:u iadi aoiiuili-Aiioo tuo lo ao :..,_! on tio, erlJ no .visferit^oen 
bovieado scf bli/oria asaloAi i>-7B ;^yii;ji? s^KOqr.ii "io xi o i i i a oqfTTi aiU nl 

".loriJ-o 9rfd nl lijsiiv ,9no aII 
riainxj-i^ iHili aiiiXori OSe .n7/ aX loJxoJxiioq v rtOH'rynnon 
Jbe^^inU sri^f neawcfed SSVX "lo ooso-i lo ACJ^rric^ e/!^ 10 J Is sti^.r a^nsia 



states and Great Brltian mast depend for thair validity on the 
laws ot the UAlted States and a grant of land wrongfully oocupi«d 
by Spain is void unless conlJirmed by CongT«s», 

American Insurance -Co. v Carter I. Pet.. Sill. -JLgaiB 
speaking for «t-\innn1mniia. .court Ohief Justice ^iavshaXX heids* "This 
treaty is the lav. of the l)|iid, ..and admits the inhabitants of 
BQ.orlda to the enjoytnent 04r the privteleges, rights and innunities 

I 

of the citizens of the United States." .*Mie tts«g^^ of the world 

is « if conquered t^K^rltory he ced«d by treietty «ad the acquisit- 

ton Is corif irroed ,- the deded t^rrlstory becomes a ya^^t of the nation 



to tvlilch it is annexed;' ettMer on terms stipulated in the treaty 
of cession or on such tenia as the new master shall Ipposa*** 
'•Perhaps the pow^ of governing a territory belonging to the 
United StaH^es which lOBBBi has not by becoming a State acquired the 
means of self-government, may result necessarily from the fact that 
it is not withiti the jurisdiction of any particular State and is 

■ within the poweif and jurisdiction of the United States, aih© right 
to govern inay be the inevitable consequence of the right to 
acquire, whichever nay be the source whence the ijower is derived 

" the- possession of it is unquestionable."" (Cited in Shively v 
Bowlby 162 U.S. '48. — united States v Gratiat 14 Pet. 538, 
Utter V Franklin lV2 U.S. 425. — United States v Kajama 118 US S80 

"A treaty is a contract between two nations, not a X 
legislative -act. It does not generally effect of itself the 

18. 



erfc^ iio \iihtlBv liBcii lo'i hneqeb Spjm nss^ttS &qsi:) baa aeiaiP. 

• eaeisnoO \;cf ftenni'inoo aaslni/ i:lov al :tJtet.x2 \d 

niagA .£ia ^JeSf J tsimsD v .oO eoiisiuartT (TBoiiemA 

eiril" t^i^-C*-^ XIjsriaiBM eoid*8JJl. lelrfO ituoo tniomlriGnu as lo'i ^^^-^^iBsqa 

'lo adrnBulcfBxliiJ: B£i3 sihrihs f)xrr> ^biiBl orli *io wbI 9rid' el YiBetd" 

aslJ-xiUJHcnJt fjxiB avtrlgx*! ^aegoXevJtivr o/1^ 'lo jn9:rTv;oi,rre erf J oi BbliaP*! 

bliow eriJ 'lo esBau exlT" *\a3i&:fZ beixnu 9£io *io aires! J^lo erid- lo 

-^Jtaix/poB edi bas \iseii y;cf i>siD60 scf nioJ'Jtitecf bo^ieupitoo 'li ~ ai 

noiJ^BH erlJ lo iisq & aemooecf \;ioilr[isi bsbeo e.rfd ^bsnni'iiioo el nol 

XiBBt.d" eriJ ni b^iBLuqi.i^ anrxed- no terliJte ;boxoruiti dt it rlolrlv; od* 

••♦saoqpTjt IlBria ieia«n wen erfcf aB 8iTrx3.t rioi/a no lo nolaaoo lo 

orlJ oi anl gxioXotf xioiJt'iisi s gnlnisvo?; 'io '•lewoa eiii BviBrfie?" 

erii beiJtjjpOB 9jjBdS B anlmooecf ^d *ton hb/I lEKXlUI iioi/fv/ c^ iCtBd^ boJ-tnU 

JBrf;t ioBl s£ii Viiott xliiBaseosa Hurq'i ^an ^d-.T£}:^i.'fovo.s-'J^Xe8 lo aaBerr 

^-ii r>aB 9jBi2 iBLuoiirtB^ V^b 'xo xioid-olraxix/r nrij rxrfcrxw ica ^a il 

j-risxi 9ilT •3e;^B;^3 foe^txnU eri^ lo noi^olbai'mi, 'Di:^ lov/oq srlJ- nJtrfiJtw 

ijevliai) 3x ifjwo^i erfi aonsriw soii/oa siiJ- 9(i vf:n i3V9r;oirfw«3T^£;;pOB 

V x.Ls'vlAr'. at beiiO) ••••,eIcJ/5rioiia?v>;iaLr .>j: Ji 'Jo nolBasaaoT o.iJ 

.863 ,ie^ *I ;f«Jtis'Xi:> v ao^sJa bs&inl -- .8* .?..U S3I r^dlwoa 

085 2U aCI sjUBtaX v a^iaiZ hQtitHJ — .ei:^ .^.') ^iVX ::iX>[nB'i'-'[ v •tod';tU 

X B ion ,anolifiii ovifJ- noewied ctoB-tanoo b nl ^.J-eo-xJ- A" 

^^rivT IXoaiJt lo croolls \;XXB-ror:«=>3 J-ort 300;) Jl .io.^ : vi J-oIslasX 

.bX 



object to be accompli alked. but l8 carried into execution by the 
soyere^g^ power .of the respecttre parties to the instruments In 
the Usi4t,ed States our constitution declaires a treaty to be the law 



of the land«' it. is c<»ise<|ue»t ly to be regarded in courts of 
Justice, as equal to ah act of the legislat\;jge whenever it operates 
of it^e^lf without any legislative provision . But .when the terms of 



stipulation 



>.!-». *, 



CBgage to perform a particular act the treaty addresses the politicait 
and not the judicial department, and the legislattftre must execute 
the eotttsftc^ before it becomes a rule- of the court.* Chief 
jTutftlce liarshall In Foster v Nielsen 2 Pet. 255. 

Vrom the foregoing cases we are at liberty to arrive at 
the. following conelixsions* A territory is not a State nor 

; e©ttt led to the constitutional, guarantees which apply to States. 
Ibatriwcli of the constitution does not extend over it. Territory 

iwithin the «az)trol of the United States is a part of the united 
St^t^ft. and over mioh the constitutional guarantees extend as such 
part ;0f.. thA union. • A treaty will admit territory into the union 
UBon the t^ims of its stipulations, and as such is upon an equal 
footing: with, acts of the legislative body in that bdth are the 



^aupr<ai0 law ot. the land. Prom this we can infer that unorganized 
terrltcxry liold by the United States is not covered by the 
ocofiBtitvition^ to any extent until reached by the terms of the 

* 

treaty relating to it or by legislative authority J^Jhief Justice 

A 
19. 



erf* xd noJtJnoexe oinl belx'xao aJt sua beriai »viinooor> oj oJ" *oe(,do 

Wi5l srfJ^ 9(f od* x^BOiJ A asiBfoo.n iioxJ-o^i: Jenoo ir;o dSisiP. bocfxnU eri* 
^o ad-if/oo air heb^i^-af^i an oJ ^iiflo^/peanoo el il .biisl erfJ* lo 

"io arrxeJ' erf* iierfw.iirH , xioJaJ:vo^^ iviJ-i^Ial.^QX v.ni^ Jjjorfjxw 'JloaJ . -t 'Jo 

eexJiB.' 9rfj *io 'x^^^.idxo ntjiiv e^o^'xiiioo s J-xo-imx aQxABiu^tia odi 

ii3oi*JtXoq erf* aeAB^ibbs x,*/5eiJ erij *0i^ isXx/old'iBq s iirio'iieq o* d^BBsa 

e*i/oexe daxxnt 9«tr*jBl8lsoI erf* bnjs ^ ^j^iSfltJisqab iGtolbul 9rf* ion bxxs 

•iexrfO "•iiuoo erfJ- "io elxn i5 aemooscf Jx sio'iacf *OBi*noo erf* 

• SflK .*eS[ S noslBlH v 18*801 ni IlBriaTi5iv! QoiJaxjt 
*s evliiB o* ^*i9dxX Jb f^ ijs 8W aOBBo ^Jtcjjeiol e/1* uroi'i 

lorr e*«*f: s *o : ;?J: x-xo*J:iie* A •anolajjXanoo i^nxv/oXXo*! srf* 

,ae*B*S o* \;Xq.fB rfoxrfw a'V3*n.F5iJ^jJ8 .X«xiox*;j*l*3noo erio o* IvjI*X*n9 

XtoiltieT .vti levo I>nc? Jxo *on aaob aol*x/*l*anoo erfj lo riouifr *sriT 

h9*lnn 9rf* "to itB^i H ei a9*.s*a h9*x.iU 9ii* 'lo XoT*r:oo erf* :iJ:rf*lw 

rfo;j3 SB ijne*xe a9e*iiB'XBua Xj3nol*i;*i*anoo 9rf* rfo:;a 10 vo Jjxir. 3o*x;o2 

Qiii 9*ZB tiitd iarii tii ybod evi^B La 1^-31 oxiJ 'lo a^o*; liiiv: s^ilioo'i. 
beslneaiono J^flrii la'ial tmo aw eiriv? inoi'-i .bn^?! odi lo vsL sms'^ii/a 

9ri* y.cf b' -isvoo >-.oj ax 8&o.ji>'= i)edJ:;:'U 9tii \;d i)Iorf ^cio^liie^ 
Qfii lo anrto* 9i1«t v,tf fieriofJarf Xxinu Jnodxs y/in od uox^uJl-tanoo 



80 ^ 



,GI 



clearly points out- the distinction between pivil rights and 
political- rights and says that the territories do not participate 
in political power and do not share in the goveomment till bep^oming 
Stbtes^* Ott^isenship' inJL the Unidbiad States does not viean citizen- 
ship in a State but merely mfinbez^Bhip iXK a.mition. For fvx^^egr 
aff inoatlooi: of this principle see Minor v Hoppersett 12 Wal.. 162 
united States v oruikshank aft U^S. >fi42^ .^ . Mirphy. v. Ramsey 114 
U.S. 15^ 1' 

Let MB pasa ;f jrom itheae opinions o£ the ^greatest Jx^dge 
ifi^ the language'^andi take jup a linA .of latev naaos. We .ehai:^ :ineet 
with the pr<»positions that follow. . *^3he .territories, of the {Aiited 
states aye «ntlr«ly 4»ibJ«et to' the legislative authority: of 
Cozvgress;' -They are net organized'UZB^er the const Itutlon* nor> 
subj^t t6 its eotftpl ex distribution of the powers of fovernntent as 
tfte «rg«nio lawv .inat are the creation exclusively of the legislat- 
ive, department, and su»;)eet. to its supervision and contr<»l^ — .^— 
Congress may Legislate. in accordance with the special needs, of 
each locality, and vary its regulations to meet the conditions and 

ctrcunstances of the people. in a territory all the functions 

otf government are w4thin the legislative jtirisdiction of Congress 
and may- be exercised through a local government or directly.* 86 
Fed, Eep.j>'456 citing Cross v Harrison 16 riow. 164, — National 
BMilc V Cow of Yaaklla 101 U.S. 129. — Murphy v Ramsey 114 U.S. 15 
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ec^BqioiJi^q 3on ob aeiicoJii-xect srii isdi a\sH hns a^riali IsotSlloq 

anJtmooed ILii iiieamiBvog edi ni eiarfa ion of> has lowoq Isoiiiloq xii 

-iiesivtlo xiisem .ton aooh aeji^JS /)ed-iniJ erfi 3tnl qirfanesJtiiO .a&iBi?. 

SSI .XbW si J-Jeateqqoh v aoni:/ eaa elviionJtiq aiiii 'xo xiolifirmll^s 



• 31 .a.!! 



egf)uL iaeiseia" ^-'i-* "io anoxnlqo eaedi moi^i a8B^.i ax/ ieJ 



isem I Csila oW .aea^o leiBl 'lo ^:ilL a qu e>Iii5J bnfi^esBngfiBl eril at 

bsiJtnU erii lo aexioJ-lii^i e/lT" •woilo'l iBili anoxilaoqoiq eriJ Ailn 

lo xJ'-^"co-'^J^*^^ eviiBlalaeX 9i1i oi ioet^^a \;Ie*iJtin9 91b aeisi3 

ion ^n^uJ/j^l Janoo 3n.- *iol>m; beslnss'xo ion eiB ye/lT ^aaeianoO 

ax? Jnsflinisvog 'to ai3wo j arli 'io aoxJuJiiialb xsIqiTioo ail oi io9C<^ws 

-;i&x'al^QL erlj 'xo ^tl9vxaiiIox9 noliBS'iD «xli sib ii/cf ^wbI oliXBaTCO arii 

•lOTinoo hiiB noialvxaqua ail oi ioaj^^ina bita ^ ont*miir>qf3ij avl 

• lo abesn XBlosvia B/1i riilw eoiij^btoooi^. iJt eiBlai&el v;biit aasi^noO 
foHB anolixJbnoo arCi ie^-^m oi anolislnsei aix ^'^^^ ^^^^ ^\;^ii.sooL rfose 

aaetaitoO "io iioJtioli>aiit;o ovicrxjCalyal ariJ alciitv eis ^tnettiiievoa 1o 

98 '•.\.lJos-tli'~ 10 jn«»iTitievOii [jtJooX b f{i\uoi{\i i)oaio'Tox9 sff y;»^ b.t8 

LaaQliBVi — .><^I .woh 81 noaiiiBH v eao-iO gniilo oe* .qsH .1)6^ 

SI .3.U *>XI ^oantsH v vI'lliA'' -«- .«i:l .2.U XOI ni.C>(xiBY 'lo .oO v )tT«a 

M — ,1 .2.U 8^1 XXX^PUXXXSXKXISX aoJcJP hQila\j v cfaiirlO 'io rioii/riO 

.est 



McGallister v Uijited States 141 U.S. 174. — Shively v Bowlby 



152 U.S. 48. 






Tlie case of Fleming v Page 9 rfow. 603 holds that terrlter/ 

' ■ > ■■*,•■ ■ • • 
in military occupation is not territory of the United States 

within the meaning of the constitution, laney's opinion *is that 



f * 



the revenue laws do not extend ex proT^ria vigore over the* annexed 






territory. "The port o^ TaiMpico at which the goods were ship]&ed 



^-. -t* 



«• ft 



and the Mexican state of Tanaullpas, in whicli it is situated, were 
undoubtedly at the time of the shipment sxabject to the sovereignty 



• « 



and dominion of the United States, •• — - "But it does hot* follow 



r» 



that it was a part or the United States, or that it had ceased \6 
be a foreign territory in the sense in which these worlds are used 



• < 



in the Acts of Congress." — — " Conquest does not enlarge the 
boundaries of this union nor extend the op|eration of our^ Institut- 
ions and laws' beyond the limits beiore assigned to them hy the 
legislative power." "K*rery nation which acquires territory by^ 



^ *■ 



treaty or conquest holds it according to its own institutions and 
laws* And' the relation inn which the port of Tampico stobd to the 



« 



United States while it was occupied by their arms did not depeYid 
upon the laws of t»tions but upon our own constitution and Acts of 
Congress." — "While it was occupied by our trooi>St they were in 



r 



• • • 

the enemJifes country: The inhabitants owed to the United States 

r 

nothing more than submissi£n and obedience sometimes called 



4- • 



temporary allegiance. But the boundaries of the United states 

21. 



t 



.81^ .2.U sex 



^BrfJ al iioinlqo e'^eiwT .uoli'^sjitanoo sri^ lo anliuseiTf erii axriilw 

bexeflni5 e/l.t 19 vo siomiv sitoo . ^u x9 bnaJ-xo Jon oh avrsL ei/nevai ©rf^ 

bes(4Xrf3 eiew aboog oriJ rloJtiiw j3 oolq«i»i5T *io Jioq e/lT" .vioix'rx©^. 

9iew fbeiBuila at 31 iioirl/f iil ^gaqxIx/BoiBT 'io sisin n/:>oxxeivr erfJ" bn^ 

m 

wollo'i Son aeob il iufl" ""^^efsiS ho^txnU erii 10 noxaimob biw 

o& b^HSBo b&ii JJt 3Bri3 to ^s^-^^Bja hsJ-iiill ejU 'io Jiis.i b bbw ^i J&iii 

bsau BIB akSnovr eaerid xinxriw iix oanee e/lJ xii >tioJxT:i9J n^xaao'x a ecf 

erl:^ e^talrtB ;to:i eeob J-asi/pnoO •• -♦— . '•.aaeiaaoO lo aioA axl^ at 

-iij&iianl tuo 'io noIdst3|.iO o/lJ Jbii9ix8 *ion noinjj axiij lo a9liJsJbnuod 

erfJ ^cf iTT9fi,t oi hsa^iaas etoi^ci aihnil eni bao\ed awB.i. bxiD anoi 

Xd y/to&lttBi eeiixrpoB iioldw noiJ-an y;i9tfM'* ".lewoq evxJ-Blaxgel 

bHB anoJiCJijix^anJt nwo a^l o^ SiiIMooob ^1 aJblori i89t;piioo 'xo \iBB^i 

eiii oi booSa ooxqmBT Io cTioq erii rioxrlw jfxii noiiBlei o/lJ i)iiA .awsX 

Jbneqsfo ion felt arnlB tlerii ^d bslqrjooo anw Jx olxrfw aeJ-jsja i39ilnU 

'io aioA baa nol^uSliaaoo nwo luo riy^iU iud anoxisn Tto swbI nxiJ noqx/ 

ni r^ie*r \9rfJ ta*l^oii "xuo \o Dexqijooo b/3w J*1 ellrlY/" — ".aaoisnoO 

8eifBifi-f>eiinU Brii oj bewo aJnaixdBrini erlT r^-iJ-nuoo a^t^nane arfJ 

* . bj:[lBO aBc^iiQiUoa s fti:e 1 be do bnB noxaalmdua iisrlJ 910m ^:rlriloxx 

&9d"6;rfi bsJ-inU eriJ 'io 8ex«Bbnxiod edJ cTuH .9onBia9llB v;xsioqa»i 

.IS 



weife D,ot. ©xteiaded by coatjuest, — .nor did, our lawi^ extend over it. 
There was no Act of Coxigress establishing a custom IjQuse at . 
Tampico, nor authorising th« appointment of a colleo-tor and con- ^ 
sequently there was no off loer of the United states authorized X>j 



» * ^ 



law to. grant clearance — -In a manner . authorised by. l§w«" , 

The CHief. Justice here. touches one side of the princple 
left vacant by Chief justice Marshall in American Insurance Co» 
V Cautex 1 Pet* 511 where he says* "It is unnecessary to inqu|^,re 



•■ ^ I- . . • ^ 



whether. this Is not l^heir condition independent of stipulatioij.* 
The Qvestlon here is, entirely, independant of stipulation^ neither 
treaty nor leg^islat^ope enactment h?ive set, foot ujt>OQ^ the territory* 
Thei constitution doesf not extend ex propria vigore o ver this , 
territory independently of such action. 

Bender v Porter 9.Uo?r. .23$ decides that Congr.esid .by 
admtttin^^Jidrida as a Stat ei^ the territorial government of Florl4A 
ma complel^ely at^rog^-ted. And the Act of the Florida l^^g^^lature 
contlnuia^i the territorial government did not relate to the coui^ts 
establtsh^ by Qongress in the territory nor continue the^r 
J;urisdlati9n as Federal courts. It holds that while a territory 
Florida was. .iwier the controle of Congress but when it was admitted 
as a State. the. constitution extended in its full force over the 
Staij© and the authority of Congress ceased, • ^^ iWV<^* 

This .brings us to a very noted case,, one XKKXKXSXHCXXX 



«' • 



directly In point In the discussion. A short review of this case 

22. 



A 



.&i levo hneix3 8W«I luo bib loa ^J-aex/pnoo y^^ behiie:^xs :rofi eiew 

J-B eauori aoiauo s SiililaJtlcfB^ae aasianoO 'io J-oA on asw eaerfT 

-iioo biifi lod'oelloo s 'xo jnemJ'nJt oqqB arf^ anisxiprijjjjs ion ^oolqoifiT 

Xrf he^liorlius end-Bj-a heJ-lnU 9/ld- lo leoJc'ilo on aBw eierlJ- x-C^-^^i^Pda 

"•wbX ^cf besiioriiuB lennBirr b itl eonBiBSlo ^nBTg o^ wbI 

eXqon-tiq 9riJ^ lo ebla eno asdouoi eteii eoiiauh 'leiflto oxlT 

.00 eonBii/anI o^oliemA nJc IlBrfa-iBf/ ool^auL leirfO ^cf J-nBOBv tJsL 

aiJtupnl o;^ \;tBaaeoennjj ax cH" t^^j^a eri eieriyr L18 .leSf I ^s^ubO v 

••.noicfBluql^ta lo inebrteqebni aotilbttoo lieriJ- ^on at atiii leriisriw 

-xsrf^Jten «noid*Blirixda 'io dxiBfonaqofeni \;l9ixd'ii9 at aisrf nolia9up ©riT 

• ^-xoiliiaJ" 9ri^ noqi/ Jool dea svBri iaon^i^oBne STdrcfBlaiael ion ^J'BSid' 

alriJ" 1OV 9io>^lv Bliuoig xs bneoxo J* on hooi: noiJ-xjj-id-anoo eriT 

.noJcdoB rivoua 'lo \;ljn9ijnsq9i)nl x'^oiliieJ- 

^cf aa9i3iioO isdi aebloeb 252 .won t? i9;^io^ v ii^nnea 

Bi)lioI*g[ Tto inemniBvoa lBtioJxii9;t oxl^ ^QJ'JsJ'ff b 8B Bi)JtioX'? axiictJlmbB 

9iud-Bl8XS9l Bbiiol*? Biii 'io cfoA 9/f;f bnA .l^sJ-BSOicfB >cX9^eIqnToo sbw 

a^irjoo stii oi e^sLei Aon btb crn9mni9voa XBlioJ-liieJ- exli snlx/nld-noo 

iJteriJ- eunl^noo ion ^10^^1119^ ^rii ni aaaignoa ^cf berfalXdB^^ae 

Xio^liia;^ B aXlriw isrii afoXorf il .aiiuoo iBzebe'i as aoiiolbatiui 

beittmhs 3Bw J^x n9riw iucf aa^^isnoO lo eXoi^noo orii -lebnu a&vr BblioX"? 

ari^ levo eoio'l lluJ ail ni b9£>it9:^x9 nol^uJ-lc^anoo oxiJ* eisiP. s as 

"^^'^rsh^j . .b9aB9o aaeignoO I0 y^iiioriiuB srii Jdhb sisiZ 

XXXIGEXBiaaXlU ano^^'^^^o baJon y;i:iv b oJ" atr aaniicf axxiT 
8330 axiji* lo welV9i iio/la A .nolaaijoaib Qri^t nl inloq nx x-C^^^'JClb 



• S 



o 



.Tfftll l>« of mutth aid in raachliag our c*«nolu«loBal, -vTlie'action was 
i^rovK^t sto ceOQE^ttl a r«tur» >af dutitts collQtifted by ae-tlng «oIieetor 
Qt the port.vt San AcancLsco between Feb. .1848 eaad Nov » 1849 4tfter 
M^. signing of tJfte <ijr.e«ty <of peaoevltto Mexico. atxi the extention 
,of the. laics, of .tiie United Stated ts Gtoagreas over the t«rritoz7*< > 
tHe gOYegraiQent .clurlng this tiime was. a liurely de ^aeta. ..goyex^nnent 
suiteve^«((Ux^( the. mi.lil^vy rule* The Pres^enttaa Centnattler in Chief 
of ifhet JCPny ai^'layy.had authorised a niU.tary sdwemment witty 

■ 

p^^er %o , l.£(j 4ut 190 for the ^uppoxt o£ :thd > «^i8t'inc«HgoT«nsm«B!t «; ' ^ 
•^^n t)ke .-oIosB oj? the'iillltarjp gmcemnint the dotJbee. w«?e eontlimed 
'^i\ jpOTQQ tiiylA^ tl&e ite ?/* apto goyernment » until Xoiigraas ilegl^lated 

tor %ti^t,erTXtQj^y^ la Nov «. 1849 the^ leglsrlaticm of Cdng^ress took: 



•' « ' > * ^ 



Up to the tli»d of the ratification of the t rent y of 
.peaoiet the wto. <tan. have..iii>. right :to dbraanil itbd :tetuvn o^ any oonay 
fpr.up tO:thci[t< tinevOalifomia was but 4 . oosiitiiiereKi tetf^]r<tdKiry> 
^Wi^ih which the U2cit.ed Stqitiea was axerctsing belllge]^ant< viglits. 
tt^ reyenne laws 4o ^^qt apply, ctnjljr within organized colleotion 
.disftriajU) but tlo'ouc^out .the lAiited States. Revenue is not' 
depande^, betq^utie tfppds are brought 30001 into a port of entay \k^ . - 



becjam»e 



I . 



ratif ioati^ P?...^*^ treaty California became a part of the United 
^Stutjift,. Mad a^ ther.!^ was nothing definitely stipulated in the 
t»eaty with respept to commerce, it became instantly bound and 

23. 



8BW aotioB 9/fT .enoxei/Ionoo lao gnirfoBsi iii bts riourr 'io scf ILtvr 
loioeLIoo aniioB v;cr he3oolLoo aoiJ^ub 'lo ati/d'si b l9q,:roo oi iii^uoi4 

nolJ-neJ-xe sriJ hni5 ooxxa.^ ciiiyi ooBsq Io y;d-Bj^ii e/lcf Io 3x11:1318 stii 
♦ ^lo^JJmsi 9riJ levo aaeianoO vcf aeJ-Bcra bsiJtnU on J 'lo awsl orf» lo 

leldO nl loixfiBiTmoO 8j:> dTtefDiaaiH e/lT .eli/i ^iBiilim erlJ- gnlbeoiequa 

rictiw .:rneaim9vo.a \tii3iillm b bosiToxlix/^s bBri -^vbM ^hb v^itxA. oii& lo 

. d'neiTtm9V03 antJ'8lx9 9riJ 'lo iio^qua 9-1^ lol ael^txib \bL o& 'lewoq 

beiiixiinoo 9'xew 89l,*;jh n/ij i::9mn'i9V08 y;iB^lIlm stii lo oaolo 9rfd- iioc{U 

JDeiBl3i39X 83918^00 xiinu ^ jii.^.'nrxovAy oJo^l eb 9i1i i9l)nx/ 90'Xol nl 

5{ood- aseianoO lo nol;tBlal39j; eriJ- 0*^ai ♦voM nl ,x;ioJi'ri9d' 9r{^ 10I 

.d-oell9 

lo \rj«9ij- erii lo noliBollic^Bi 9/lJ- lo omli 9xiJ o^J* qU 

ijenom y;nB lo niuJ'ett orl^ i:):iBm9i^ oJ- ^rfali on evBd nso •sa^oxfJ- ooBsq 

^iod'iii9J^ ji>9i9ijpixtjo B Jj;cf BjRv; BlntolllBO eirrli iBrfj oi lU rtol 

.acTxlali d-n9i9alIX9cf a^i-t?'io'X9X9 SBv; a9J^BJa h9J-ixxU exicf rloinw niricflw 

xxol^ooIXoo l)95:lnBgio iilrfcflw ^tXno vXqqs Joxi oh awBX ox/xxovsi 9i1T 

d-Oii al 9xjit9V9H .aocrBJ-^ ho^lnU orlJ- J-iiorf^iJotrfi Jx/cf ed'oiTd'alb 

iud \itne lo ^loq b ocTni XXXX Jriax/^^'itf ^^^^ afjooa eausosd i)9bxiem9f:> 

eiii ^a" .asisi?. hsiinll 9/{J oJrii cfrfjiroicf oib \;9/1J' eax/i^oocJ 

faeiinU e/ia lo Jibi b si^i-^oocJ BinioliXBO v,d^B9rr^ erli lo noiisullliBi 

9ii.^ xxl f-^J^BXx/qlJ-e y.X9J-liill9b SiX/riJoii ci^v 919x1^- aB bnA •a9J'B.t2 

bnB hnuovf i^XJXiBianl o-'Boocf Jl e^oiBiMiToo oJ J*o9.i89T: miyf ^^Bei;^ 






prlvalegad by tShd laws, vhlclx Congre^a tiad passed to raise a 
revenue from dutids on Imposts and tonnage •*• Goods erit erect at a 



port net a port of entry 'became a pert of th^ consumption of the 
o'b\jnti:*y as wbII a» others and no good reason can b^ given for 



exempting them from duty.* The right claimed to iari*4:'or(^gn goods 
within the Uriit^ States at ^ny place out of a oollect'ion d'ict'rict 
If^ allowed 9 would be a violation of that provision of the 
constitution- which enjoins that all duties> itnpost» and excls^es 
sh&ll be uniform^ throiighc>ut the United States • -' It has been* shown 
that the ratification of 'the* treaty wade Oarifomte a part of -the 



united States, and that es soon as it became eo ^^He ^ertr it-cry 






became subject -to 'fh^ Acfs lifhlch were in force to regulatd^ "^reign 



cOiiitil»rce wlilh' thd imit'ed Ststes.''< 



• • • 



' The force of all tWis^^ is that uion the ratification of 

» 

the treaty X?alifoi%iiB^ beoaakie %' part of the United States.' » Ihis 48 
^tireiy consistent with tli^ opitiion of Cftiief Justice Marshall Va 
Aiaeri can Insurance Oo. v Oaiiter 1 Pet. 511 (cited .by the way, in 
this case u{>ioh' the express point). The similarity in the clauses 
of- the two- treaties involved is also to be noted. In the Florida 
treaty the inhabitants of the ceded territory are to be incorporat- 
46. into 'the union as' soon as mav be consistent with the principles 
df th« general Constitution. By the treaty with Mexico the 



'^-u«.:shall-be incorporated into the union at the proper 
tifee (to be .luAged by the Co ngress of the United States > according 

24. 



fi satBi oi baaaaq had <iaei3no0 iloxriw awsl arid" \;cf heaslevliq 

B ^3 r)ei8c^n9 aboof) ••.aaennoc^ b.iB Hd^BOqml no asld^i/i) mo-il suxievei 

axlJ '10 noxi'inu/anoo erfi lo Jiaq /; emsoecf v.'tiiro lo Jioq b iocs ^loq 

loi nevJta* 9Cf as^o noaBei boog on has aierf^to hjb ICsw hb ^idxtrjoo 

aJboos naieio'l hnnl oj- hsmxBlo v'^iijii fuiT .v;^ub rrroiTt rnSiiJ- axilJ.i;2iox9 

d'ox^J'oli) rtoxJ'oalloo ^^ "xo duo ^obIu- y;nB iB aaJB^S b9dxnU erii iixrid-iw 

erlJ "IQ xrolaxvoiq dBrlo lo .toxJbIoIv b 9d bluov; ^^9WoIIb *il 

893loxe oxts acfeoqrrrx ^aoxJijo Lis JBciS anio'ino riol/lw noJtd'ucm'axxoo 

avfoda aaaii hsA ii ♦aedBdS i)9JJtnU erlJ" dtr.^ilaxxo'Xjld ano'ilrui ecS XlBria 

exld lo dnsq a siaiioillBO sbsin y;d'Beid arid' "io noxd^BoxTtx^BT: 3xio' d'srid' 

^'xo^tx'xie^t B{ii oh emBoacf c^x aB nooa as isrii i^rts ^aeSs&R hodiriU 

naleia^l e^sXuBS'x o;t aoioi nx eiew riolriw aloA e/id^ od" ioe(,cf;;a oriBoocf 

*\aeiBi?» h9d'inU Qfii rfilw 9O'X9rrfftf00 

lo noid*Box'ili«i 9/ld noiiii d-Bxii cix axrfd^ CXs 'lo eoio'i 9riT 

* 

nl IIsriaiBM eol^taxrt, loiriO 'io xioinlqo erfi rf^lw inQizlnnoo xLatttae 

nJt .^Bw eri^ ^cftbeitlo) Xie .c^e^ I ie,JnBO v .oO eoiiGiumnl nBoitecak 

39ai/sIo eriJ nx ^cJiiiifJcnJta »/fr .(Jnxoq aaetqxs orfJ xioqu saBo airiJ 

abl'xoL'i erfd- nl .6e*orr sJ oj oals al bovlovni aaiJ-BSii owJ siii "xo 

-J-sioqtoonl ecf oi &ib ^lod-Jt'Tisi i>9h»o erii lo airiBJ-icfBrixiJ: yrU ^^Be';;t 

aeluionJii'r ftriJ- rfJlw ;t;t9Jai:a;ioo ed vsoi hb nooa 8B nolnij eriJ oi:it be 

eriJ ooxxoM riJ'lv \iBBit &iit vfi ^noxJxrJ-t Jaxjou lai'^faaq srii Io 

i&uora 9ricr ^Ts noixn/ ©rii o^fiJt Jje^Bioqiooni ecf IlB/ia arisoixeM 

anihiooofl fae^fs^ta be^ixiU &ni Io aaertSiioO ofiJ vtf i^aafexjf. ocf OvM errJit 



to the prlnclules Of the Co: 

Hie territory la onquestionablely In the. uoite^ Statea 
«8d the Cohabitants eftQiar«0 1& their civil reJLat ions until th* . 
t^nrrltory' la adnltted as a at ate. . Co&graaa> is to be th«.. Judce of 
tlMtime wh»ii.t|fc« inhabitants siioiild/be adttl^ted, in^4l» ih«ir oiiril 
rights and th^i coiwt holds that that time vaa upon the vatiJ^inKHan 
of th» treaty* • • . . 

Shis oase alilovas the oo>laejtio& of - dnties aa a. war: 
measure: prior, tp-theiratlt ioat ion Of the treaty and in this. is 
aaala«oua. to fllenlng sr.Pacre* The dlffereace foBincr a nattart'of . 
raasenihg. Both agree . in. holdlas that the tarrltery ia. noit a. part 
of^the United Stslka prior to theaig&ing.of the treaty* esfia^ i 
T liarrieon geea nuoh-fak^her thah rieming v Page hoamrertln treats 
dAg of thA Btattufr of the territory after the signing of the treaty. 

TtiB ease ef Dred Soott v 3andford 19 How. 309 Taeognlaaa 
tbe prlacdple'ttmt lit la-a aatter for le£lsi»tive actlMi*. "It ifr 
a ^peatioc foarj .th# poiitioai. department of the government «id. not 
for the judicial; and whatever the political department of, the 



wsrwrxwiect ahall recognize as within the limits of the United 



fitatea the. jujl4..olai department is bound also to recognize — - and 
to maintain in the territory the authority and rights of the govern- 
ment* and also. the personal rights and rights of property of 
Indiirldnal citizens, ae secured bji the consttution." Inhabitants 
of. a. territory cannot be governed as mere colonists. It holds 

26. 



erid- Lliau aaotisSei livio ix9riJ xix bezuoea aias^tdsriiii edi baa 

*io esbi/t eriJ^ ecf oi ax 3391^^x100 .^iBia fi as I)9d-ctxm£).s al yiioiltiB) 

Xivxo tiBdi 6trii. boiihtibs ed hLuoha aiaBildBrirti. Qrii nedvf einli arid. 

LiolisolliltBi erli liOqu asTf emxj cJ-:/ij iBcii ablori iiuoo orii baa aJ^rigl^ 

.yciBBii erii Jo 

TBw B 345 aeliub I0 nox;ro9lXoo orfcf xewoXIij enso axrlT 

aJt aids nx i>xi« ^J-jseiJ eriJ 'io noxd-soxliiBi 9/ld oJ loiiq eiuaeeffl 

^o TC9;^dBiTT I) Bxix9cf eoitezsVtlb erlT ,9315^ v anJtiXfeX'? oi suoi^bLbob 

i^sq B ioa ax ^'xodi'xi9J oriJ- .t/sriJ- anxI>Xori iii eeigs rfioa •aninoaBS-x 

aB<yiO ."i^BBii erii lo aniriala eriJ" oJ- loiiq eetedS I^eJ-lnU odi lo 

d^^Bei;^ nl levewori easq v gnxnsX'? nsrld loridoca^ xloum aeog noaltiBh v 

.^^Beid orii lo sniitSJca Q/i':*" tcov+'Ib xioiiniei edi lo 8x;;tB^a 9x1^ lo -gnt 

aeslftsoosi. S«6 .woH ei Mo'ibnea v ^d^ooa beici lo aaso erlT 

a^ il" ,stoiios evii&teigeJ. lol •x-e«:fBni s ax Ji ^«ff;f sXqionl'Xvi erii 

iofl i)fie ;^rtertni8vo3 eri;t io instaitaq&b Iso iil I oq arid- lo'i aoiiBOiJfi e 

6riJ 'lo Jiie»ti;t'xsqel> IsoiitLoq orlS levo^Briw brte ;Xs±oibuc eiii TOt 

be^^JtnU ©riJ 'io. s,ilmil etii ttiilJJcv/ as osingooei ilstis v xie:na'X©vo8 

Ijifi^ ©sinsooei oi ozLb r.nuod ai vtnomJ^tsqeb Leiolbvi oris aeieja 

-nie-voa eff^ lo aMiJti bns ^ilio/iJur. f*i1i x.io.il'xtQi oiii nl nisiiitsm oi 

"io xiieqpiq lo aJrlaii bns aJrfgJt'i XfinoBisq 9ri^ lals bnr, ,in9nt 

eiiwiltfBflnl ".noiiwlianoo erii i<d botuoQz »b ^anesiiio iBUblviiaoi 

ablori it .aielnoXoo eisn as banievos s<"f J-oiui«o >cioiiiiei s "io 

.eiJ 



It Biay ©stabllflh some fowo of gov^rttoent 111 tlw- t%rritdry- in -the 
meanWiil.^» ftrid the €"<>t!n d^pendls U^dn tfte dlejer<«(tl<>n d^ oaaett^B, 

■ 

Bttt the potrer eannot fe« « merediscretioiaaty po#«P" tfov «otii|[ir%«i is 
•littited itt lt«. scope *y the terms and ia*aiea?tlOn« eT the ^^^wsiltut- 
ion. 4h^ t^rrito*-/ t>*iiig a {lart of the united &t#t<eB theJtBBBHfii 

and thecltlzen l>otfe enter it uridca* aeifcrtplty «f tli»! 
const l4uiiiN(i, «>»«l ^^ 7«iierkl €k)^ertttf«nt can «ise«r«i«6^ no ijpower 
</9<f/t p^6oti dr "pfopertfy "beyond what that' instromeni cenTet^s-*- The 
^Vede^al «over!teetit i6»nnot When It enter i^'^ territotry jpdt etfip^ltii 
<cti8a<a<^t«r snd lawMSie discretHonaz^ or despotic powers which the 
constitution Uas; ^denied it* It; ciould bon^r titf pc«iGfr on any loeal 
^bv&vtaaw.t estfibllshed^y its authority to violate tHe proirislons 



o^ the constitution. 



. ;. ■ •: 



1% ib&aob 4is ti&ougferthe cwurt doee not mwin ae noch Ivere 
43hat -the con&tltutlx>n De&omes In&edtCKtely operative upon enmeaoiitlon 
ftfr that the Cdingresa«-l'n leglslirtinff for the territory Is-centfieled 
•And limited t>7 the t«ntis and spirit of the constitution wltlii^ a 

ft 

oartain sifiiex^^ Chls '«t l^ast is the most rational view. In ttie 
tssce oT flecidions to the contrary and the terms of the const ittitioi 
it does^ not seem that Justice taney would be led into such a con—* 
clWion as t>itft the constitution extends ex propria viyore over 
the territcfries immediately upon annexation. We are willing to 
adrrti^t thsft the constitution controles the operations of Congress 

26. 



ft 

erii nJt ^•xo^jt^cieJ" siiA nl J-namaievos 'lo .»ao*x emoa rieilcfB^tae xsm ,*! 

< 

«ituiiiano9 arCl %o aaolisotLqml bns attnsi eiii \6 aqooB sit at beilmtl 



i i \ i 



erli ae;f/5ic^ hailnU S£i;^ 'lo JTBq s aniarf ^-xo^iTaai ailT .'nol 

arfi 'lo \;^lioriiija labna J-Jt Ta^ne riJocf xiasiiio axli I^ab JixaiTttnavoB 

lairoq os eaio^axa aso Jxianrniavof) iBiefta'ii 9i1i brui t^otiuil&saoo 

ariT •aia^inoo JnaniiLnciaxii J^e/lo i^nvf bnoy;od ^ct-xaqoiq 10 noaio^ •xavo 

ail tto iuq ^^oitrLtei s aiac^na it nariw joruiBO d^nemnievoo Is'taba'S 

arid rioiriw Hiawoq oidoqaab 10 vxs^^^-^^9'i^fi-'^i> e»mj38B ^jub xeioBiBJio 

Ifiool TCHB no lewoq on 'lalnoo bitjoo ol .it betaeo esri iiol;jiiiiia£too 

anoialvo'xq 9di eialatv oi \itioriiuB ait ^cf badallcfBd^Bd :rno;mtievo3 

.xioiji/:rid'anoo ad J* ^o 

e^Bii tioua oa nisscrr ion eaob iiuoo arii xlauoilJ aB amaaa il 

noid'sxarnxB. noqa evl^Bieqo ^-ta^BlbemraJt aamooad aotiuitiaaoo eri^ iBiii 

b^loi^aoo at xnoitiT^i orii 10'i anxiBlaJtgal ax aaarcsnoO -jrid* iBrii hb 

B nJt/fliw xrolditfdld-aixoo artj '10 JiiXna bnB ai-nai eiii \d hoiltnxL bas 

aflJ- rrl .waJtv iBnoJt^Bi iaom srij ai JaBsX cTb 3irlT .aiariqa utBi'Mo 

cDtiuitiacTOO erfi 'to aiinai eri,t bns \;iBiixioo oxl^ o^ axioxaxoeb lo aoB^ 

-rtoo B AouB oiat bal acl bluow ycertat eotiauh iBrii nraaa cToxi aoob ;ti 

^9vo e'xoalv Bl^aoia xa abneixe iioxix/cM^anoo exl^ J^srli ar, roip.uLo 

aao-xgnoo *io anol^«l«qo ari^ aeloi^fnoo noJtia.il J auoo arfj isrfj il.iiha 



over the territories within certain hounds yttiitAi we will diaouss 
later In the caiee ot lioxnon Cftturch VUnltea Stiates ise V^S 48. 
But in order to extezxl- the constitution fully over, tin territories 
we tituet gvant thm political as well, as civil rights and this we 

into an J^nconslstancy If this wm?a the dediictdLcn ^nB:ifflre 
mBiaiA ^Smila the caoe f dt* Jkn the Fleming v -^Bge omse he eospresaXy . 
acknowiiedges thau the constitution does not SKtendvOVcr uno B ganig ed 
tetritotijp in^ttilitasv occii^i^ion.. And even Just loelaney will 



hardly l>e f d\md drawing such a broad line o^ 'dlatiniotion betweetti 

and' unorganized territory, -' ' 

The^ tex<ritories ax^e only political ;Hubdivlsiana~ o^ idw 
outlying dominion of the united States* . Oongresa'^nay 



• ■ T 



.^'^■♦^ 



I«grslate tdt' th^as '^ State does f^r* a oounty* The organio law 
ot a terx^ltory takes the place of a constitution hs the fimiaBenbi 
law of thi^ local government. The power to anend Acts of tUetiai 



territorial leglslatiH^e is an incident to sovereignty and it is 
rbt necessary that there should be any such express reservatlo^k x>f 
power in Cdtigresrs. Congress may amend or directly legislate for 
t^e territorial government, it has full and complete authority 
over the people * of the territories and all departments of territor- 
ial Governments. "l4ational Bank v Yankton 101 U.S. 556. 



I'a -prlhciple seems to be pretty well established. It 
Is plain of^ course tluit the guarantees of the constitution if 

27. 
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• S* a.u 86X aecffiJ^e l)8^1aU v riorcudO nonnoM 'io e8i;o ©rid ni i:e^BX 

BeJtioJ-Jti'xed' erii levo y;XXi/1 nol^uJ-liaxioo sriJ i)xieJ-xe o^ leiyxo al iiM 

ew alri^ bas ai/lgxi Ilvio e^ Ilew ae Lsoiiiloq imiii ixxjaia c^aum ew 

snihBsI ed bXx/ow ^enfil' eol^&uL leirio eiOfln«rlJ^x/a: •si>6anoo J-oiinso 

©19W 8w tioJt^oui>el) srl;^ uiow aiiLi li ^oijoj'axanooni fw od-ni ^Xe^uiiri 

^Xaaeiqxe eri saeo og^H v i^nliTeX^ orii nl tot easo oili mortli s'Ami o^ 

be^lrtB-s^iOiUs isvo bae&xQ ion QQob no xiij .iJtianoo erii osdi aesi^-fwoxiJloB 

illw y;onj5T eoxJ^elft iiev^ biik .noxJ-Bqx/ooo y;iBd"J:Xxm at xioiltiet 

xieewd-scr noid-onid-eil) lo enIX bBoicf b /lo;/a axixwBii) brujol od ^Xi>iBil 

• Vxodx'x'xecl' bezLins'sioau baa be^las^^Q 

BXi^ lo anoiatvlbdus Lsoiiiloq ^Lao o'xb Bolioiliiei eriT 

^m aaerc^ftoO .noiaiP^ Jbed-xnU tanJ- 'io noixiJciTioh anl^Xix/o IptX^IXX 

wbX oiiXBaio e/lT •\;;tiri.roo b io'i aaoi) e^B^fS is aB a^rii lo'l ad'aXals^X 

XB*i»msjbiiu'x axiJ- aB noxcJiiJid-axioo b 1o soBXq edi ao^si y^'xail'i^si s la 

IDL sdJ 1o ed^oA X)x:80fB oJ- i©v/04 »xlT . d-nsimixevoa XbooX bsH 1o wsI 

«x ii biXB Yd'iiSXe^evoB oJ- d-nGiuoni hb ai eijjctBXaxgaX XBl'xod^Xnc*xs* 

lo xxoxj^avrresei aeeiqx© noun \,x£b e<f hlciorla eiedi d^BxIi ^TCBaaeosn cfoa 

-X0 4 ©iB;:oX8pX ^XJ-os-xJcn ao iKxeriB \;biit aaeigrxoO .aas'ianoO rxl lewoq 

\;^X-xqxIJi;b ed-eXqmoo brxB XXxjl aBxi d-I • JneHifi'xevoa iBliod-iiie:!- sxl^ 

-io;ti«xaej "iOr a^nsmJiBiiai) /.Ib bxiB aexioJ-xiieJ- sxiJ^ 'lo elqoeq 9XlJ -xevo 

^aea ,Z.\} XOX nocfXasY v >(nBa XbhoIJ-bM .xjneniaievoi) Xsi 
;H •bejrfaxXdBcrae Xl9w \;.tJ'e'Xq ed oj amoec: eXqloxxxiq axriT 

11 noiwail^enoo. qiU 'io aae^riBisiJa arii Ji^rf-t aaiuoo 'io xixslq ai 



extended at all to external territory cannot he extended beyond 
the limits of the United States. In Re Boss 140 U.S. 455. To 

What extent they apply within the limits of the United States is 

> 

what we are attempting to detemine* This leads us to tb^ ca,se of 
Mormon Church v .United States 136 U^S* 1, where Mr Justi.oe Bradley 
talces the most radical view of the situation of any we have yet 
encountered^ He sayst **The power of Congress over thQ to^vitories 
is general and plenary t arising from and incidental *ta tbe^ right 
to acqi^ire Ipie territory itself t and from the power given by the 
constitution to make alL. needful rules and regulations, respecting 
the territory and other property of .the United ..states* It would be 
absured to hold that the united, States has the power to cK^quire 
territory and ho power to gpv^rn. it wl^en. acquired. -••^ — ^^ The 
court says in Mulfphy v R^unsey 114 U*S. 15^ 'The peopl^^of the 
united States are soveoreign owners of t|^e nutlpnal territories imd 
have a,upreme power oyer the^ and their inhabitants.' Doi&tloss 
Congress in legislating for the territories would be subject to 
those fundamental limitations in favor of personal rights' whi<^. 
are formulated in the. Constitution and its Amendments: but these 
• limitations would exist rather by inference and general spirit of 
the constitution from which Congress derives all its powers, than 
by any direct application of its principles." According tc Mr 
Justice Bradley, the constitution does not go over the territories 
but Congress is prohibited from certain things, eg. anything 

28. 



oT .dci:^ »2.a OJ^I a.^oK oH ni" .aacr^J-a hsJin'J 8ri^ 'jo aJinil arid- 

« 

9 

ecf Mijov/ ol .39*Js;t2 hoJ-ixiU oili 'io v^ortOLjoii loil^o Liib y/iocliiei srii 
9*ixupo« Ov+ lewoq 9tii ^sri oaJ'^irJ baiixiU 9riJ iAsi:i i)Xoxl oj beiuacfs 

BilT ^— — . hoilx/f^o^; nerfw wii ii'iovos oJ 'xa^foq or: bna \r£Oi iTxei 

3x1^ •io elqosq 9xlT* ^ei •S.U i^-CC y;98rasH v x^^itiJri nl <i\3'<i itnoo 

aaei^cfc/oil ' .a^x;s;^xc(Siix£i TlexiJ- bns noxiJ- lovo lov.'^oq aiiiaiqua evexi 

o:i" J'osGcfim c^.'f bUiovr aex'toixi-xvij exict lo'l axixJ-Blaisal ni ar-Oi^sHoO 

•xioliiw -eJii.iX'-i iVinoaieq 'lo •xovel nx axtoicr^^sUnixI lBcr::9i)fr.i;;T:ul: eeoriJ 

eaexlc Jud : a JiiafTi^ismA aiJt mis iioiix/^lctaxioO 9riJ nl becrBlxxmol cr:^. 

1o &iriqB IstexTSB i)nB 90iic>i^.''ui:: vcf ^lexiisi J^aixs Mx/ow anox^tBilniil 

xwxli ,ai9W04 e^i /Is aevltoi^ aaf^ianoO xiolriw mo'xl noxcri.»jxiai'00 9xl;t 

Tjii o;t axxltoiooaA ••.asitiXoaxTi ?Jl 'lo .xoiisoxIqc(s ctoeilo ^^nn \d 

anxxl^^'iOB .ae v83x:in.t xixbjico -mil hejxdxrfoiq al aasignoO ii/cf 

.8S 



Unanerloan. Oongress Is coixtzn>led in Its action tcmar^a the X 
"territories by the. spirit o£ the oonstltution« * 

, If this dootrine ia to stand, thc^t ia that the conatltut- 
ion doea not extend otoer the territories^ tand by the territories 
here we mean tha prganlaed polltiiOal dAyJLelona of the. outXyixtg 
diatriota of the United StatQs^ noat a99i}r.^^y. the ccmatitutionis 
not to escband ovar unorganised territoagr^. But we may aaf ely say 
tl2^t of neceaalt^ certain portions of th!^ oonstitutlpn must extend 
over the tarxltprles even though .indirectly through their <3onT 
trolXiog Anf Xu^ae. upon oongreaslonal action^ The inhablrtants 
nuat 1^ rAwarded their civil liberty and rights « **Xhat the 
jeir!»vi»4onf of tti« <x»n9tltuti.9n of tha united states (Artic^ » 
,.S«eii:QQ.;9 and AmeodiD^nt <8) ralatiof to trial by Jury in suita at 
Qcvmm I^aw apply to th« t/erritories of the United States 1$ no 
• linger an open question. Ihpnpson v Utah 170 U.S. 545. and also 
Ve^^ter v Be id 11 .How. 407 American Publishing Ck>. v Fisher 166 



U..S, 464*. 



Thig applioation extends also to the District of Columbia 



:Q«llan Y Wtl©09 .137 U.S. 540. and in relation to Indians whether 
within a reservation ^r outside of it so long as they retain their 
trllial. relations, united states v Kagama 118 U.S. 15 is cited in 
-this aase to th« effeet that the power of Congress over aMb *♦ 
territories att sea as an Indldent to ownership. 

We have, new reviewed practically all of the important 

29. 



asiioJl-i'Tocf srfct- \;cr Lvii^ ^asiioJ-JtTis.'t edj -xotfo ruoJxo Ji);i asol) noi 

aiilYJ-^^^ ®riJ lo axxoxaxvxh XsoxiilOi h^sxiisgio e/li nasi ew sasil 

RX nox^tKtJt J?.noo '->rf^ \;II>OTXJBafi J'aoirr ^aoJr^JR ieJ-JtnU edi lo Hiotiislb 

'^Ba \;IelBa y,i5nf i^w JuU •x'^^l'i'^'^Q^ bQ^tns:^iomf levo i)xxe^xe oJ- Jon 

JbiteixB iair: itox^tirJlcfanoo ^/iv *io eciotito^i alsiieo \,ilaaeoea '"to Jsrli 

-noo ilorii rLa^jotriJ- y.Iio©T:ii::il rfaijorfi novr aelioJliioJ 9rfct lovo 

aJriBj-lcfsrinx »rfT .iioxjor* iBnoiaaefsnoo no/n soiiei/I'iiix diiilloiJ' 

8 eioi&iA) Hib:iBiZ beJ-Jt.-rU orfJ lo noxJ-uJ-liaiioo srlc lo axioialvoiq 

Sb aiiUB nl ^tx/t X^ I«J:i«t oJ axiiisloi (a d"x(e:-rhn9irTA bOB S xiolioeZ 

ofi ai 39^508 beJ-lnU erf^ lo arJX'iojliioJ e:U ocr vlaqs wbJ norrsiToO 

oalB bsiB •S^S .3»U OVI rlBikj v noa^iinorCi .xtol:tao:jI) ri'juo i^i- 'xegxiol 

<?bX lexlei'H v .oO sriiJaJIrfiM iii^ox'xei.iA VG^ .v.oK LL bi^'A v loJadeW 



.i>8^ .2.U 



BltfniLrloO "to i^DliJ-aJtiC eii:. oj Oc.Ib a;.r.ftJxu noi Jisoil^a^ airfT 



•lerfJexiw axiBxhnI o:r ruJ:Jr>-u>r r.x h::; .0^?; ,2.U Vtil noaixV/ \ xx.sIIbO 
iJterf* xi1bJ6»i \;or{J as gxiol oa Jx lo ^blaiuo io noxJ-Bvi.^as x ^^ iix.iolw 
nl De^lo al ei •R.u 8X1 hs.^tBaBX v aaJBd': h9d-xxiU .aaolisie^ iBJii* 




^evo aaeiaxtoO" lo lav/-^.. jAi- jsrij Joolla orij oj oai50 axiii 

.qlrfeienwo oJ^ Jnei.xonx nj=; ajs aeailB eoliojxi'xej 
iOBi^oqinl oris lo IXb v;[XBolcroBiu i^yweivoi /.on ovoxi ov: 



cas*£ upon this subject up to the time of the latest dAeisions by 
the court m the Insular Oases. Let us draw our conclusions to 
this point and then compare them with the present stand of the 
court '\apon the doctrine of constitutional exptoslon* 

The tJnited States comprises the whole of the American 
empire which is composed of States and territories* the territory 
of the United States may be either organiieed or unorganized • tfti- 
organlzed territory acquired by treaty becomes a part of the Union 
by the ratification ot the treaty,' the inhabitants being - insured 
in their ciril rights either by the terms of the treaty or in the 
absence of stipulation upon general acceptance. Territory held 15y 
conquest i* tinder the controli^ of the Military Government under 
the directloh of ^the President as Conjmander in Chief of the Army 
and Havy. tJpoh the termination of the military rule^ let us say 
for example upon the signing of the treaty without stipulation and 
prior to the action of Cojagress^ a de f actQ , tfovernment will exist 
and the' llJnited States revenue lawt» enforced, the territory being a 
part of the United States. Esen though unorganized or not yet 
reached by Congress ional action the authority of the legislative 
body is over the territory to the fullest extent as it is over all 
te**ltory within the United States. Over organized territory the 



4 



eontrol^ oS Congress is general and plenary. A fortiori then it 
is 6ompl€Jte over the unorganized territory. The Constitution does 
not extend per se e^er the territox-y of the United States but 

30. 



\d[ enox3xa*b d'3Bvti;I oncf xo .MTi.t :«iid o.t vj;; JootcJLfe alrlJ* noqi; 398Bo 
od- anoxBuXoxioo luo vrsih su J-oJ .89ar.3 tslijp.nl sili nx ^-lijoo axlJ- 

YioJ-xiie^ BriT •aexTLoJJtitel i:.rj3 dSSsiS *xo i.oaoqrTOo ax rioxxlw silqirro 

-nU .besixxB^ioxH/ 10 h9Sir:*sa'ro 'leddx'v e^f ^isr-r rioiis^a beixnU exfd" 'io 

noxitil e/fjt 'io jtbj js aemoDScf \;iji9iJ \n botluijifs x^iocltioi besxitjsaio 

Deix/anx s^^i-^'^ p.ina&iilsrUtl srfi t^^^^'XJ" exf^ 'Io noiJfHox'xicfBi orfi ^tf 

oiW fxi ao vd'iseid^ erij 'io ami v^ orij \d isriits aJrfsxi Ixvlo lierfJ iiJt 

^d f)X9rf x^xotlmeT .Bouf^i^ieoois Isieiiea no*i;j nolJsIaqxJ-s xo oon^ads 

T9f?nu .T;:ort(:xi9voi) \:ibJ-J:Ix ' ^^-{7 '10 ^lot^t/oo ^rfvt isJbixi; ax J'aaxxprxoo 

\;flrxA 9rfJ Io telriO cii -loJbnr^r^ijfoO ax^ :^noi»l89a4 eri& Io noxd'09ixb orfd* 

y;/^a au i9X t^J^^^ Y^^^-tXli^ (••:i-t 'lo noxii^nxmod" e.iJ noqU •^vbM bns 

hn^ noliBliKilia ^i/oiK-tiw y^^'^^^'^J' ^^^1^ '-^^ S:ixnax8 ^-^riJ no-ii/ slq^rjjxo ao'l 

cfaxxB IIxw J-x:9.-nn'X9V08 o^ J-qbI 9 1. « ^aaeigiioO 'lo ixoxjob erfj 0.+ toxtq 

B a^'iJtecf y,ioJ-x'Xi9i e;U ,h9otol:i8 awr>I 9i7nBV9'x aoofj^tr! r)9J-xixU exfi JbnB 

iex ^oxi 10 b9slxtB8ioniJ rfsxiorfJ^ xtejfti .aeaa^:! JboiinQ inj Io cti/^^ 

evl^Bleiael erf^ Io ^ilioxiJus 9rfi nnxJoB lenolaasTancO y;cr :>tiiljB<>-x 

IXb 19V0 ax ;tJ: 8B ^t.reixe cl-a9;fi/i oxld- o^ y,T:od'Jt'r^9J 9rl;t 'revo al \,i)Ocf 

eifJ X'toilt^Bi besxnBano tevO .dsi.'^:ta Ls^xnU eili {iXxi.tiv/ vxo^.'T^si 



;ri i::9ri^ JTolJio'x A .xis^ielq briB .Uioiis^ ax aaoisaoO fto ilfloiJaoo 

8Sob noliuil^taixoO »xlT *>t'3C0Jxit9J i^^-^xxxtnaiort:/ orid lavo oJoLivioo ax 

cfxjd eew^'j^g hsitnlj s.ii "fo vio^Jt-x-roi oxfJ "xevo eg ^9^ i);i9ix9 ^0:1 

.05 
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Congress is limited by that instriment or the epirit of the 
instrizment from doing anything Unamerican^ That limitation api^lies 

■ « 

to the civil liberty and civil rights of the inhabitants, and the 



f \ \ 



control of the revenue laws of the United States* Congress 



is' prohibited by the constitution Srom abridging the civil rights 
of the inhabitants of acquired territory but in no way does' the 






constitution either expressly, impliedly or by its spirit extend 



1 1 f 



political rights over the inhabitants, nor do they 6ome into 
possession of more than is granted by Congress until admitted as a 



State. 



Now to take up the late cases. The two of most import*- 



ance in their relation to the question involved are those of 
Be Lima v Bi'dwell 182 U.S. 1 and Downes v Bidwell 182 U.S. 244. 
We are vinfbrtxinately brought to consider a most Mlimportant 
question upon the opinion of a divided court, De Lima v Bldwell 

* ' ■ (to 

was a case arising under the sole question as to whether the 
Island of Porto Rica was a "foreign country* within the meaning of 
the Dingiey tariff act of July 24 1897 which declares that certain 
duties "shall be levied, collected and paid on all articles import- 
ed from foreign coimtrles" and after the signing of the treaty of 

f » « 

peace between Spain and the United States Deconber 10 1^98. It is 
insisted that while Porto Rica is inat a certain extent domestic 

• > « 

territory it is still XXXX a "foreign country" under the tariff 

.1 
laws,' until Congress has etobraced it within the general revenue 

31. 



^aei^ioO ^s3iBi?. bsihiL 0;-^j lo hwsL eun^vei exist *io loi^noo Yyy i my 

B^rlaxi Ixvlo orf^ anxabxi^js ivroaS .lolJaoXJaiioo oxIJ \,d" bed^xdxrloi.i el 

9i-f^ asoi) x^w on ni Ji/d ^-xcJiiied^ ijeili;i;OB lo ainjsjxd-.uxx enJ* to 

haeixB itnl^a ail \d 10 ^Iboxl'irrx ^^laaot^xs -loriiis noxJ.cxolJ'anoQ 

MXMXat Qiiix emoo \,9cii oh 10a ^a6ui^itcifsriiil erl^ i9vo eJrfsx'x LsoxJ-xIoq 

B as boiitmba Ltinu aaaia^ioO ^cf oed-ns^g ax iiBrid- oiorr 'lo aoxaaoaao-i 



.3:t^j2 



-J'^ajml J-aon lo owJ- e/lT •a^aso eJBl erf J tu e^sJ oi woW 



'to saoriJ" 9XS bevlovni xioliaeijp erii oj- iioxiBibi ixerlJ iii sohb 

• :^S .8,U S8X .Ciewbi^: v asnwoCi biis I .a*U SHI IlGwf)ia v BiJilJ sS 

inaitOi.^inlJBi iao'i s 'xobiaxtoo oi iiiguo'ici xl3tr.niiizo^i:us e*is eW 

Xiewbia V Btntd 9(1 .J-iiioo Inhlvxi) b "io noJiJciO 9d.:t rtouu noxjaei/p 

aisJieo Jfirf,t aaiBloai) xlolriw Vt^til l^S ^XuL lo ioii lltiBi \dld^iM eriJ 

-^loq.ai asloliifi Hb no Mfiq hufi iiaJoylloo »i)3ivoI 9cf IXsrta" oOi:fub 

*io x,iBsii 9riJ lo ^nlnala OiU te.)'iH bnfi "usiiitusoo a^ieio'i i--oi'l b-^ 

ai il »S^i^i OX i9(;nieo9a a^isir: bgilxtU 9if^ f^n 5 r.ieqa xisav/j&i iosaq 

oJt;t'-9<Tfoli ^noixe atsiiQo b KLil ai soi'- oJioq oXirlw JbxIj i)'-^3lanl 

Tilts^ sAi i9htij; "■^ciiiufoo naJteio'i" b XXXX XXi^e r,i Ji \;'io>i lTX9;t 

9ua9vei Xsit^*n9a Si^^ nJ:rI;tlw dx I'So/rxJofa ai^/i aamanoo Xx^nu ,awBX 

.X5 



system* to Justice Brown in delivering the opinion of the court 
makes a general review of the more important cases and concludes 



\ 



that **at the time the duties were levied Porto Rica was not a 
foreign territory within the meaning of the tariff laws but a 
territory of the united States, He cites with approval the opinion 



in Cross V Harrison 16 How. 184 and maintains that upon the 



; % ««♦ 



t • ' 



ratification of the treaty of peace between Spain and the United 
states Porto Rica became a part of the United States • 

This view seems to be entirely in harmony with the 
leading principles in the line of cases we have had under consider- 
stion. Either territory is a part of the united States or it is 



» 



not« Vhy not? The Judicial recognition of Ck>nstitutional prin^ 






clples governing the laws of territory has always been so. No one 



L . 



has ever attempted to set up the intermediate theory maintained by 
to Justice McKenna in the dissenting opinion in this case. He 
aff irmes that there can be territory which is neither foreign nor 



1- • ♦ 



domestic; territory which International law recognizes as being 
domestic territory but which our laws must recognize as foreign 
territory* the view seems irrational. It is true that Chief 



-*- -. 'J 



Justice Taney hints at such a state cUt affairs in Fleming v Page 
but when the facts of the case are considered it will be seen that 



A 



no such indeterminable state of affairs is contemplated.. Taney's 
statment simply is that territory in the military ocoupation of 

p 4 m * m 

the UJlited States is not territory of the United States and no 

32. 



ael)i;Iofioo iml^ B9a*so J'n.sJio^iTTjc o-xchr erfj *Jlo woivei X^-ieiiScs s ae:-[isnT 

B Jon aBw BoiH oJ-toq hoivel eisw aaxcf/jJb osii e-.ixct sriJ Jjs" Jcrf^ 

i5 Jjjrf awfil lliieJ erfJ 'lo anxni59rrT ariJ- iixilixv/ x'^oixTcisi 1181910*1 

rtoxnJtqo srfJ lavoiqqB ricfx\\' aoJxo oil .^sjkJ-S i>eJx;ii; oriJ- Uo v-^oiinei 

ttrafKg orfst no>iij isifJ ^niBiaix^m bus j>dl .vmh OX noeJtiiBK v aeoiO nl 

beJiinU sriJ- buB iilsqS iiosw^od sosaq lo \;crBoi^ erfj- "lo noiJj^al'iiJ-BT 

4 

9r!i ffJJtw y;riOiTTiBiT iii \,ie'xld'iT9 f^d oj- ^^,^.9^ v/eiv 3xr(T 

-leJblanoo lebnij* biSri ^vi^xi er esiaso 'to tuisL erIJ iix Hox^iloniiq ^nlbeel 

ai Ji 'lo hejfiJP. heJxnU f^nj *io ji/v.i « al v'loJliied ierf;txH .aolim 

-iiliq IsnoJt J'uJ'lwtarioO *io .lox Jliraoooi Ii5XoJ:i:>iJL orfl Vion \;riW .wOii 

sx:o oM .Orf n-ied 3x,bwXb aari \;io.tiiT:oa *io hwbX Qilvt gnxnisvoa aeXqio 

Xrf t^^^nxBjnlBrr y^'iosxi^ eJBlbemoJ'njt erfi ..i.; Jea oJ ^-aJ-qi^iaJ-J-fi 'xev^* ef?d 

eH .oaBO axriJ nx noxiixqo ,viJ'J**'^aaxjj orlJ nl i^ii.i'^Xo-' soxd^auL x^i 

ion xtal9io.i iBdilen ^i rfol/iw viOvlliieJ ec: i:;$o oieriJ^ J-^riJ ae.AilTls 

jitlQcf 3B asslnSooo'X wbX IfsrToxjx.iiBJnl noxriw y;1oJx•X19^t ;olJatyirol) 

naleio'i er. sslnaooei Jaixrr bwbI i.;o riosriv- ;!ud v^oJ-xiiei oiiheiroL^ 

^olriO ^JHiiJ- ox/iJ- r.x c^I .iGixoxJ-i^nl aif't^ea wolv wdT •^^xod'insi 

egB*? V ^InieX'? nx riIbYib '^ ei-;Ja .^. rloi/a Jf? aoitxxl xeAsT. eoiieul* 

iaiii iissH ed XXlw Jx i);)te.bxar';n 913 -^aBo -.-^lio *lo aioB*! e/lJ ;.oxlw itsd 

e'TC^fiBT ^i>9J'B.rA[. !cJno;) ax aixx^'il-^- *io eJ-aJ'a 9XcJi5;il:ii9J-9l):ii .-i.^'ja on 

lo xiox;tBvJijooo vTBJi:X-ljr srfct .^x vi).-^ x^ctoj JjsiIJ cjx vlinla J.:3.:ti£j-3 

or; i^HB asJBiS beJliiU orlJ "to y;'-j[?jx'xi9i ion al a-id'BJ-<^ ■ .ilfJU ^ixli 



k 



1 . • 

other decision has ever maintained that it was. The principle 
asserted and rightly asserted is that territory becomes a part of 
the United States upon legislative enactment or upon treaty. The 
mere act of conquest alone is not sufficient to bring it within 

this principle. Porto Rico falls within the doctrine and is 

I • • • . • 

correctly judged territory of the United States and outside the 



terms of the Dingley Act. 



t i 



The two cases Cioetze v United States and Grossman v 

■•.•*■ ' ' • • • , * 

Unitisd States 182 U.S. 221, went upon precisely the groxmds stated 



•»• 



in the De Lima^ case and so it is unnecessary to discuss them. 



* . • 



Dooley v United States ^liii U.S. 222 presents a set of 
facts the converse of the facts presented in the case of De Lima 



ft 



V Bidwell and controlled Ijy the same doctrine. The action was 
brought to recover back certain duties exacted upon shipments of 
goods from New York to. Porto Rico. The duties were collected at 
different times first while Porto Rico was under military rule and 
second after the ratification of the treaty of peace. As to the 

* t 

first class of collections there can be no doubt but that they were 
legally exacted londer the war power. Cross v Harrison 16 How. 164 



w ^ m. 



is directly in authority here except that the facts show in Cross 



« • 



V Harrison that the duties were exacted on goods coming from 
foreign countries and here the goods came from the United States. 

But notwithstanding this Porto Rico remained a foreign eountry 

■ , ■» 

within the meaning of Fleming v Page 9 How 60S. But after the 

SS. 



nisiilYf jx aijjticf oj J-rit^ioi '/'lua ."to:: ax t4::oIrt J.:o/p*i'oo xo job siem 
.31 b:\s ealttooi) ^rfJ irirfji-v/ aCJB*i ooJcH oJio^T .elqxoxrxiq alxlJ 

.v+:>A y;el;^nxcl e.io 'lo aiiiis^ 

X)9J"BJ-a aboixotg erii ^^XeaJtoeiq noqxr inov/ ^XSS: .P..U ilSl asoBJS fcoiJtnU 

.irronJ a.^.r;oaXi3 oj -[.^Baaooexiiii; t-^.x ji oh pij^ oa^o Bi^iJ o^I arid' xti 

lo Joa B ajnea'»T.i Sc>.Si .f^.U i^iiir asJ-B^R hoJ-xnll v \;9Xoo([ 

said bU *io oa/u-^ erfJ^ xii bsi^i'^jast^ aJ'OB'l ariJ lo oaisvnoo o/Id* hJobI 

a/s\7 isu^oB 9){T .6iTltJooI» s-MBa o/lJ- Y'"^ l)BlXoiJ-noo bnsi XXewhia v 

*xo aiiierrtilrle av-^v^jj heJ-Ox^xe aoiifii) iixBiieo .[obcI iovoobi Oj J-.i^^ijoicf 

^B heJ-oeXXoo etov/ aolJ-n^ i:>iiT •ooxH OoioHf cii >fioY v.oW iit >'i'"j aicoa 

hxtB eXirt v'tflJiXxnr t(=»n;i^f aaivy odxH oj^to^ oxxriw J-aixl aoirxJ- jrio-xo'lllb 

Bxfj- oJ- aA .ooBsq 'xo \;oBe'i:t odj 'to rroi^jiox'ixcfB'X xnriJ iooxb tiiooBa 

9t9W Yorf^ JBriJ iurf icT^voib o.i .^o it-^>o .^■:corfi anoxd*o9.[Ioo 'lo aaBio :aii"i 

->8X .woH ax no.-'-X'X'XBh v .^aoiO .i^-.vo.i ibvy sriw" ibIdiu; .-scTobxo y.XXB'-,oX 

saoiO nl wjxie 3^ob*i exlJ ."^^iio o./roxo eiori \;Jiior[cfi;B nx yIJ-o:ix;j aJt 

iffOi'Jt anlinoo si^oog no h9J0B;<o s'xnv/ aelJi/l) siiJ" J-Brfi noc.i^iiiJH v 

^aojB.t.^ heiiaU orii noa^ enxBo aboog edi eien' .f.;iB aexiJiiuoo naisi'iol 

IXK ^iJxix/OB naxt^TO'l b benlBfirei ooxH o^ioH airio 'snxnnnia-uxA'J-on ^x;H 

9if^ zei'ls i.jeL •50a v/oH k sgr,^ v jinx/ioi^i lo ^iixxiBB.TT bdd ;:x.Ulw 






rotif loation t>f the treaty Porto Rtoo no longer retnained a 
foreign country -but carad witiitn the tule laid down in De Lima v 

Bldirell sUMSSk* 

Downs V, Bidwfili 3;^ U.S. 244 has the wisfortune not only 
to be decided by a court divided in opinion, tout tt has no opinion 
m which the inB;Jorlty oonaurt»«d. The question preisented is whether 
merdtasuiitie brought into the port of Hew York from Porto Rico, 
aiifoe the passage of the Fdraoker. Act, •^AnAct temporarily to 
pTovldo revenue and a olvli government for Pofrto Rioo, and for 
other i?urpose6,"' ts exempt from duty, Mr' Justice Brown in deliver- 
ing the- opinion Otf' -the court JOOCKMZlQQQDCXimMKXIfXZ of cither the 



Jxidgnfent jof the court tb which is added his opinion, finds that, X 
**Porto Rico is a territory appurtenant and belonging to the United 
States, but' isbA ^ part of th© United States within the revenue 



of. th^'C6Ji«tltuti«n^V'.a^ f4^diiflp- unwarranted by the 
priincipleE af the Const itutlbn, unsupi^orted by a long line of ' 
deolsl^nsr given in tha same court, and "wholly inconsistent with 



tlie principles and decisions handed down by him in the case of ' 
De Llsia V Bldfwell^ Ke say'® in his argument that *' there is a clear 

■ 

distlnetlon. betwseen such prohlbitations as go to the very root of 
pcifrfer of Congress to act at all^ irrespective of tine or place, 
and such. a« ar-e operative only "throughout the United States^' or 
atneng the sevesral States. Thus when the constitution declares 
that "no. bill ©f. attainder or expost facto law; shall be passed* — •* 

34. 



V iin.rJ 9i[ rijc nv/o/) blBl elui (-^^iS nirlJ-lw mrri^o ^i;d Y;iJnr;oo iia-tQio^ 

Xiao Jon oruj.tio'lahTi Qrf^ asri :M^s .2,u adi Xlewftia v aiaroU 
noinxqo on ai^rf J-J: iutS ^nolnl\\o ui hehtvlb J'xxroo s \di bobioot^ sd oi 
lerfJ-erfw ax t^sir^ssei^i rioid-aeup eilT .ir^iinonoo y;J-i:ioti5::T exiJ- rfi.*iriv/ ni 

eriJ lorlcTi^i 10 XZXXKXXKXXXXXXXXMl^XiUt iiuoo ^rii lo xioxxixqo Qrii ant 

OS J" tall orlJ oj anx^^jnolecf i-^nx^ JiiBned*iijqqx3 \c'xoJ"X'neJ' ^ al oolA oirros" 
ojjrteveT erf J* niniiw 3eJ*BJf^ h^r^iixrU erf J 'Jo i'XBi s ion iuci ^aeistZ 

'Id ^nlL li^nol s vji b^iioqqup.nu ^noxJu-^tx^HXicj eriJ lo asxqfonliq 

r(^lw crieiaianooiij ^Jloriw »>ri..^. ^J-riroo ei^TBa erfJ- nx 110VI3 anolsJtoeb 

lo n.is^o BilJ- ;ix -rrirl vd iiwo>*> ooij.ijeri anoxalos/:) b.ijs aolqloiixiq erid* 

•xr;t»Io i:'. al sierfJ"* j/-\ij J/'Siffus^xB nirl ::i a\rr,3 9H .Ilewhih >/ B.iJtJ 8(1 

lo ioot xiBv frfj oJ" 0^% ciG anoi j.x^j'xcfxrfo^i i rioua neewd*sd iioxJ'oni^aJtJb 

^■eosl.- 10 M:fij lo ovUoca^c^'X'xx ^Ll^y v-t.^ <tDi^. oJ- aae'xs^ioO lo ^ev/oq 

-xo *«aeJ-BJ2 bedJtnU r-t/fj Ji/or^^crotJ-U " \.Xno svxoB-xoqo eie; es rio;/?; iifis 

s6i«I.oftb noiJjjJiJ-anoo srfJ iterlA' arriiT .H9d-BJ-2 .Urxc>v;.d 'jjiJ adorns 

» — 'hsaaaq 9'.f C Uria -wx^I oJof/i Jao..yxf» to foK'-tlii^^s 'lo Hid on'cfJSi?^ 



it goes to the competency of Congress to pass a bill of that 

description upon the other hand^ when the Constitution declare^ 

that all duties shall be uniform 'throxighout the United States' it 
becomes necessary to inquire whether there be any territory over 
which Congress has jurisdiction which is not a part of the 'United 
States* by which term we understand the States whose people Upited 



» t 



to form the Constitution, and such as have been admitted into the 



1 * 



; X . 



Union upon an equality with them." "The purpose is irresistable 
that the words ••throughout the united States** are indistinguishable 
from the words 'among the several States', and that the&e pro- 
hibitlons were intended to apply only to commerce between ports of 
the Several States as they then existed or should thereafter be 



•■ . - 



admitted to the union*** 

This theory does not seerri to stand the* test beside the 
words of Chief Justice Marshall in American Insurance Co v Cauter 
1 Pet. 511 where he expressly and without danger of being mis- 

• i . • , ■ 

understood says that the term ••United States '• applies to the 

American Empire which is composed of states and territories. It 

is wholly inconsistent with Cross v Harrison. Mormon Church v 

■ • •. 

United States, and in fact every decision upon the subject. Under 
this decision the revenue laws do not extend to our unorganized 
territorial possessions: no moro do they extend to our organized 



» - » '. 



territorial corporations. Congress has power to pass discriminat- 
ing tariff laws upon products going from any of the American 

35. 



fc9i3ioon :;.)io;/ji:^HiioO eiii xr^nw^b.i.-iri 'lo/i^o e/iJ^ xtoviJJ :ioi3 il'xoeob 

a 'asJBJa ho^xriU erii JiVOiigno-trfJ ' rnolxxxu 0(i IlBrla HOiiub lis isiii 

10V0 \,':fOoX'i'tt^j x^iiiy o<: o*ti:</1v! 'Tc-JilJo/lw 9T[ijjpni od \,'isaaeoo;. asinooecf 

hoiinli* Oiij *lo J-ii^t JS Jon ax rf^Urlw noxJ-oxbax-^njc, c-iSif aaei^jiroO .iolrfw 

boAJMl 9j*i09Ci eaorlw aojs Jc: ;=)rfj 'ui/^Jaiebxix/ aw nnai riox^^.v- \;J *soiBiZ 

orii oJrix /)SJixrii)B neecf ovBii a.o riox/a hxix; ,rioxJaJx^axioO oxii iTTtol od* 

sXJBcraxae^T^x ax t)av0.i'xx;tf Oi-^T*' ".rte/U rf^xvY v^dj:i\si;p3 ns xio^iXr nolrfU 

1o ad'ioij r:eowd"9a' soic/itioo oct yXno y^UriS oJ^ ijehrroinx eiov; ax!ox:'xcfJ:rf 
ecf 70 j'ijsere.ivt uiuoti-a 10 hc^d'axxs r.^iiJ xeriS as a-:»aso2 Ijsievs2 exit 

".xtoinx; en J 30 i)Oj;tlnr^s 

e/li ohxaecf ^J^aeJ *eitj i^njscfa r^i i".oea .ton aool^ Y'coorfJ- alxlT 

i^ix/BO V oO eoi£Bix/anr xi.soxifj'^A rii II.srIaiBM eoxd-auL lexrlO 'lo af)TOW 

-exin aaJteri 7o tn^rr^ji) ^i/onjxw b::i^ y^laaeicixe oxi etorfw lie ..+eq X 

^^i/j oi aeiXtjuij "c?Kl:ijr: i"3JiitU" ariocr .^rij j.'Sjli a^Ba Lood-a^xsfxm/ 

Jl *a;:'X"X0vix'X*i9J' l^xir. ac^Jr^cta 'i ) ^oao.inoo ax rioxrivf o'll^arA nBoliunxA 

V iloTiMO xioiTTca^ e-OviX-i'XBh V aaoiO n^lvi ctfioJalanoonJ: ylXonv; ai 

TeJbnU .tJoeccfira i^ili noiu rioialoib yir^vs d-oB'i rix .irrs ^&:^JBiP. bo&taV 

h&^ittBgiomj tuo o& hnoSxe Jo:i oj^ a^/aX Jixxrov-ri f3riJ- xiox-ixo^b alrfJ- 

bo?cixiB3^o ii;o o* b::9J-xs y^nrij v-;^ lo/r on ranoiaaaaaoq Xtsl'-ioJlaio^ 

-d'Bxiiinxicoaxb aaB.4. oJ aew^»-i R.sri aaoignoO .arxoxJi^rxoq lOo X/ni'ioJiTiGcr 

.. - xu8olT9jtA u:ii 'lo v^hb moi'x a^-ilr^ aioi:;^o\... noqu awsX 'illis^' Sill 






territories to any of the Spates of the union, A proposition so 

plainly against the spirit of the- constitution has never yet 

received the sanction of Judicial rec^ition; Mr Justice Brown 

cit^s as pertinent the case of Oibbohs ▼ Ogden 9 Vh. 1 with 

respect to the |i0wer of Congress to regulate Goiter c«, **Thls 

power like all others vested: in Congress is complete In itself , 

nay be exercised io its utmoet extent and acknowledges no llmit^i^ 

atlons ether than are prescribed in ihe constitution,^ This is 

unquestionablely connect, But if we go behind the origional ln*« 

terpretation of the term ^Uhltett Staes* and accept the definition 

which has been approved by the courts of the natlbh since 1828 we 

imist see that one of the limitations prescribed in the constltuticn 

is that "all duties/ imi^osts, and excises' shall be uniform, •• Const. 

Art;, 1 Se8t/8. And the •Ottlted States* is the name given to our 

Great Republic ifrt\lch Is comipcsed of states and territories." 

We have practically reached the conelusion that the 

that 
weight of authority is on the side wA the revenue laws do ext^end 

to annexed territory* So much of the constitution as is applicable 

to the Uhited States as a nation applies per se over every i)ortion 

of^ the Tifetion so soon as it becomes a part of the nation. Xtt And 

it" becomes- a part of the nation upon the ratification of the 

treaty or ton congressional action. Nevertheless it is well to 

note in thl^s connection that Congress has usually made it a 

36. 
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rfjiv; I .riw 9 nafoj.O v arfockfif) lo e,-.*^,o oriJ Ji:onxj-T3i sb ae^lo 

/il^tta^i nl 5JeIqnro-. ai esn x^qnOvO ni heiaev sTsrlJo J"A\fi o il J. i9woq 

-iliniS. on ari^hsXwoiZxojs hn^ J-::c)Jx8 Jaorr^iJ aJ-Jc o^ hoeJcoiexe ecf ^sar 

C2X ax/lT "•nox Jx/jid^anoo envT irx bacfirtocjeitf bios ns/iJ loriJ^o nizoiiB 

-xii Ifinoxaxio 9ilJ hnxrfec-f 03 sw 'ii ixjH •Cfoeiioo \;l9lda3:iox^asjjpnu 

noJcJ*i::xl9l:> erlo i.iOoor. fn/? '*asBiS, be^lnU" i/aeJ- grfJ- *i:o rioxJ'f;J*9i ite^ 

9iir 8S8I soiua iTOJcJ-Rii srij 'io eJxxoo orlJ y,d i)Ovoiq^s no9cl ar>xi rloxrlw 

xoxcfxiJlJ-BiToo sfii al l^ecfx'xoeeiq anoiJ'fliX'nxI i^ild* 'xo eiio JB^iJ 9oa cfaxjin 

.JanoO " ^molilmj ed Llsria aeatoxe biu^ ^aiaoiiirrx ^^oiiisn ICx?" j.sifJ" al 

ixjo oJ- rievJta ems:: 9rlJ ax "eOvlAd-R LeJlnU" 9rl>:^ JbxiA .c) ^i'a>P. I •J'lA 

"•aHi:io^xii9J" hriB eoc.sJ-a '10 hoaoqiTroo ax noxxlv; oxIou.tOy. d"j39iO 

Jbnecfxs ob awsl 9x/n9vsi orfo Stx '..i^ia erii no ax >c^i'^^'^'^"iJ'^^^' -^^ ^^A^ilo^i 

olcisotLiqB ax as iiox.tijjx Jairoo ^ri^ 'lo rionr, oH . x;io^xi'X9d- i)9X'3ru:r:j vocf 

noxJ"xoq* ^10 ve 19 vo f'a *xuq- aJilqq.^.* nnxd-r.a b ::X5 aoJ8J2 i)9J-i-.'iU BA^t oJ 

UtA fefX •nojt^sn orlJ- lo ;r^X5q .s a:.inoo9cr jx 8/5 nooa oa xtoi^xiii ori* lo 

oJ- Ilew ax .tx ^aoIfiii:fi'X^;vui4 .xioxJ-ois r^^xioiaasisxioo no 'lo ^JB9icr 
6 ix oD/3rf vIXt5j/ajj aF,/! aaaig^ioS J-spcT xtJiJ-osxixxoo axxJ;^ iii s^on 



practice to extend the laws of the United States to annexed 
territory by special legislation. It has done so in the cases of 

Louisiana^ Florida, lexast California, Alaska and the Guano 

» • » 

Islands, De Lima v Bidwell 182 U.S. 1. 

Despite the fact that the latest decisions of the court 
are eminently unsatisfactory and the question remains practically 
open we feel obliged to stand by our conclusion since we beliewe 



k • 



the weight of authority wholly warrftits it« It may be that the 
court felt that on account of the great importance of the question 

. i • . 

it would be well to XKMSOL leave the question open until they could 
be able to determine from the weight of public opinion what the 
attitude of thjB United States should be even though the point 
involved has miXM been made the subject of Jxidiclal determination 

■ • » 

time after time. Still the circumstances of the case at hand 
brings us to encounter a practically new condition of affairs. It 

is the first time the court has been called upon to give an 

> • . . . • 

opinion upon the status of non adjacent territory. And whether 
the constitution warr^gnts the holding of such territory and whether 
the constitution extends over it are fundamental questions upon 



• ' 



which all future action of the nation is to be based. That either 

-• ' » • » 

the constitution or a long established practice does vrarr^t the 
holding of such territory is the universal acknowledgement of 



• > 



every tribunal passing upon the question and the i^resent court 



.*k 



do^s not dispute the principle. But the contention is as to 
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d/io Of5i1J- Bcf Y^.-n cri ,Jx ac.-iAmi>w y^iXoriw >iJiTO/iJUfi 'i ) ^riai'-^w 9ri^ 

noxJaeap erfo Uo BOii^iJin^,:!! viise^.a or: J" *!) J-ir;;ooojs no isxis oXtia: Jx.'oo 

i'Mijoo \;9rfj ^xJiUj iieqo .ruiasr/p an J 9vbsX WfiUlX oJ iJsw '^-f xxC[;ow il 

8:1 j dfiriv xioiiii^io oil 01/4 *io Jifjxav/ e-3J .'0'"^'i oaxi^rioieij oJ- s/cfB eJ 

jnxovi anJ r:s^'/Oi-^J" x:9V9 '-^J ;.I*;o/?h aoJ^J?: neJixilT s/iJ xo oi.'j^xJo\t^ 

^oj:J.^)^XlTIi^J'eb X^Xoibi/L lo Joet<JiJa c^/icf 9i\B.fT n9Scf i£K£K ax^/i i.sviovnl 

i A^x\ .IB Mriiso eriJ lo '••^orf.sdamiKvixo eriJ IXxiS .B.:Tij -rc-jli^ o.nxj 

^I .Htx.VA"i.-^> ir noJtJJtbxioo v^en ^;..rr,ox Johti k 'lodxiuoOiie oJ ax/ a^xuiJ 

xi.=; f>vi5| oJ xio./i/ i:>o-'--JBo xi::*3cf ajsrl J^i;oo ^liJ i^rxJ- wi'ii'i o.^w ax 

nO|jj c-.xioi JaHUi; liU^te/fHbitxj'i u-i;s JI : tv ) atuisjx;.? uoxo jJx;ra;i.>o ^.iJ 
lOilJjte JjrtifT •i>98isJ 9d OJ ax :TC'::ri^ii •.>rivt 'lo xioxJots oiUvt;/i IXk rloixlw 

od es 8Jt nolu^isiroo orio* Jr;M .o.rqiccii.i Baicf e^uiain jo:: R^ot 



whether the constitution controlles by its own force the territory 

A ..... - • • 

SO acquired or whether it is dei^endant upon legislative action* 
The latter view must be founded upon the radical petition taken in 
the Mormon Church v United States that the power of Congress over 
the territories is general and plenary and limited only by the 



• > 



spirit of the constitution. But in considering the facts of that 



• • • 



case and the acknowledged control of Congress over the legislative 
branch of the territorial legislature it must be seen that the 
expression of opinion there laid down cannot be taken at its full 
value as a wholly general statement. There was no question of 
revenue laws to be determined there. The analogy is complete in 
Cross V Harrison and that by proi>er judicial construction should 
be the controling case« 



I, 



To repeat our conclusions as briefly as possible and to 

"• • 
cover the various situations in which acquired territory may be 

- ■" • • * » . 
found we will proceed as follows, upon tiie understanding that the 

question is left practically open by the latest decisions and that 

• • ■ ■ • ■. . 
our conclusions are arrived at only as being the opinion of the 

weight of authority. 

(1) The war power gives the President the right to 
collect duties as a war measure upon territory in the temporary 
military occupation of the United States. Over such territory it 
is unquestionable that the constitution does not extend. The 



^ t, 



territory is guaranteed nothing and the President has a complete 



'- 1 
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.no.rjo.8 ovi: JiJlHiaoI rro-j;; Jir-^^;:!) ,oJ^ ax J^i lorid'ei'iw 10 l^sil^^o^ oa 

Iljj'i aJ-x di5 iX9>(f5d eJ Jo.ix^o l:v^'/l^ j>xr,I etorfJ .: ji;:Xv|0 'io iioxaa'.^t'ixe 

XIX s^JeCirTor ax \,:iotKitB OnT .OM'^nJ i^o^iXi'txr^Joi? t^J oJ av/jsl 'Uiiyvoi 

hX.voria xioxjox/t^anoo L.-nxoihaO 'i'^ .^'^i-i V^ ^^^'■^' ^^^^'^ iioai'X'i.sii v c^aoiO 

.oaBo ynilo'xJiXOD sn^ '^d 

Oct TMiB elcUaao.i 8i^ vI'-l9X1' o.-> a,' J •-'.;/Xoi:oo 'liro J^eqoi 01 

9cf Y/5''T vioJ-X'fir.;. i)i^ix:ji.0i3 i^'oiii»v tx ^AOiisuiict ai;:)i'X.sv urlJ -xi-'voo 

9i{^ OB£{i aniiHU^^riZiihii,: 1^. J nov,if ,awoIIo'i ai3 beBOOivi IIx^v ev/ iv;i;ol 

Ji^rjj b.:i> aiioiaxoBi) Ja^J^I oru \ci .i^.jO y^j Lrzoiiosi^i i'lei ax xxoxJaeup 

9/1j io r.-^i-ixoo oxiJ- .^.aBcl as v;ia.» J.-' hovxiiis oie axiox<:Lr.Loroo luo 

od JriaiT 'J/fJ- ct:X9iuas'xHi s.-'j aovi^ -xov.'tKi ixv.v 3rlT (I) 

exiT .i;..-c»JX9 i Kt aeob x:>i Ji/ui Jaxioo •:^iiJ JbiI^' OAc^niioxcta-'i;;;;:!/ al 
6cfe£qmoo b a^xl dxieftiaeiq eriJ Kri^ ..uixnJorx ns^eJxiB-x.su/^ si vi'^'^i'Xi9i 



discretionary power to execute what measures he sees fit under the 
exigencies *f the case. 

(2) Unorganized territory upon cession becomes a part 
ot the United States and is brought under the general control of 
CongresA subject to the constitutional limitations imposed upon 
Congress. in legislating for th^ united states* The inhabitants 
liust be guaranteed their civil rights « have the privelege of trial 
*y i^^ ftc;, and: all duties Imposts and excises must be uniform 
throughout the United States. ' * • ' 

- (3) Organized territory comes no more Within the con- 
-istitutional ifuararitees than does unorganized territory. It is 
governed by the same principles, subject to the same amount of 
obnstlttitlonal control, and protected by the' same constitutional 
'limitations as Is tmorgamlzed territory. It is organized under 
*h© laws of <7ongre8s and given certain rights and priveleges by ' 
Gcntptees ror politi^jal convenience. - But nevertheless they are in 
•every departiaiMit , I;egl8lative, Kxecutive and Judicial, subject to 
■the jMlvyinr oosfplet© control of Congress. 

<4) A state Is the only political organization over 
which the^wfiol^ eonstitutlon extends in its <tull force and vigor. 
We shall dlscui»js their status later. 

L^t iis look for a moiient at the status of the inhabitants 



of ceded territory and see wherein they are affected by the 
traksf^r. It is necessary that we have a clear comprehension of I 
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.98.60 esii 'lo aeioiie^ixe 

d"iJ8q is aemoood nojcaaeo aoqu \^i"^.jl^'ioi i)osin^aionU ( s: ) 

*io loiJnoo Ifi'xexte^ erfJ lef^nij oiiji;>w(j ex bus a^^is3?. ioixiiV) erjj To 

noiijj beaovimjt anoxd-B^xrrriX lisnoxji/^JlJ-aiioo enJ oj ^oeQCjfx/a aasiartoO 

aJiiis^Ucfj^ilnx e/iT .a^^J-BJ.?. jydJxnU en^ 'lol ani^BlaJtael nl.aasisnoO 

(crio'ilni/ eJ Jai/n ^oaJtoxa bnjs; aJ-aor^nrl aeJtJuf) IIb bnxs ^.o:* ^i^'t X^ 

-iioo erfJ T-./iJxw eif^rr o^i aei'ioo viod-xiiscr iesinBa'^O (6) 

ax JI .^^lOvlxi'isi b3Sir.rf;4Tonxj liooj^ rt3i{j aesi.iBi^i/g lBnoJ:ji/J'l;t3 

'lo JriuQiTiB eiTfsa oxl^f oc^ iBBl<Sua taoivixo/ixiq' t^irti^a 3x1 J \;o bomsvog 

XBxxoxiJuJx^tairoo 9niB3 ^*^i ^cf bojoectoiq bxiB ^loiJiioo Ix^noi^ixJ"lJ"3noo 

19JDXIXX JjesiuBSio al JI .xio.Tjt-i-isi hosinBaioiixx al ais axioxJ-BCfxf.Til 

^cf aes^Ieviivi bna aJiiaxi xixbJ^ibo xiovia i)nB aasiaxioO 'xo av/*:5l srfJ- 

nx 91B ^exlJ aasiexlJievoxi chxra .9o::3Jt*:9vnoo [.•soxJxfoq io1 aae^xsnoO 

o:f Joetcfue ^iBlolhxxT, b::^ ^.viJx;oc*xy: ^evx^BlaxaeJ , dTioflTd"tBq9l3 ^i^vs 

.aaeianoO *Jto loiJxioo sialqmoo ZlUCrXKlS orli 

lOVO XXr5J:>JBSXXIBa'X0 iSOXCfXloq ^IXIO 0/iJ- aX 9^B02 A {^) 

.loalv JbxxB f^oio^i XIi;1l aix ul ai)rx3ax9 noiiu^liaaoo aXoxlw erii xiolxlw 

,isjbX a;;JBJa ixexfJ- aa;io:^-iJ> li-.rio 9W 
aixiBcfxo;f?/lxti erlJ *io suiBia orij J-b j*ieav'\n « lo't xooX ai/ ieJ 

eri* ^cf j[>93 0fi'ilB fTs ^ce^i-^r xxxei-.^riv oea l^:iv. x;io;fx.'xieJ raboo lo 
lo nolanarleiqOTOO tseXo a 'cvsA aw jbxJJ i^tfiaeeoan ai il .^telenBTC^ 



tiie fundamental distinct ion whibh naturally exists between their. 
polltioal rights and their civil rights • Tha politiaal status, 
need not be unlfortt« It is governed by varying clrounstanoes and 
i6ay depend upon the diff^rent^ laws in different looalitles« It is 
moreover a political question and one In which the Judicls^j is 
bound to folloif ilui Iti^lslatifcre. On the other hand the civil 
status 4s governed universally .by one simple principle t namely 



that of domidiie. lababltazrts of the united States €qr€^ gxwranteed 
thalr oivll status *by the const itution. Upon the acceptance of 



territory by ttte United stiitee thv inhabitants do^flAt change their 
telatlen-to each other ^biHt such a transfer operates loerely to 
ehange their relations with the former ^^overelgn«. under the . 
iaiUaL decision In the Darm6uth College Case/a charter granted by 
the king of Ehgl&nd remained Operative after the separation of the 
iunerlcah colonies frotn England ^ This would also apply tb Spanish 
colonies taken by the United St»t«6 for it is a-princi|>le of 
public law fully recognized by thie JuAlclary that a change., of 
govbJriiment aperat-e only to change thei- eflcternaJL relations of the 
iitfiabltaftts oi^-a political territory < that is their a&leglance) 
'butidb.aot oper£ifte to diahg*. their domestic laws or internal 
l^lftti'ons. Bamwuth Coll^eige v Woodward 4 Wh. 518. — Cherakee 



ltetiO»i V Gi■IU^6 Pet. 1. -.- Mortnon Church v United States 136 U.S. 1 

It lis said in Ameirican Insurance Co. v Cattter 1 Pet, 611 
that ••On a' transfer of territory it has never been held that the 

40. 



i)ni3 :-590ii;^J'3n>;o'xio ,:'IJ:\;ij8v \6 Dsn-iovoa tJi J"I fflncllnij od jon been 

si ^tiBioJt^ut o/fj iloir/v.' :ii -no l>Litz noiJae;;;.. i.sox.:HIo<r is iovoeaom 

\Li:inB:i ^O-C-jionli'.. eX^uun oxto V'^ \.iX.BBiovj.'a; i}9ni8Vo-i 8i» az/J-s^a 

i)90Jx{J3ii^5j/a eii5 a9d"f5:t^ hoiliHJ jifj lo a»tf£i>Jicri5xinI .stloxiTiOb 'lo iBrii 

'to '3o:is^&^iSoos erfj xioqll .xtoxixxJ-id-aaoo oxlJ* ^cf ai/d'Bd'B ixvxo ilmri:^ 

•xiorfj- egxtsxlo ^on.oi) r.jn^ixJBXlxil s/iJ- ao^xsJ-S i^oixxiU erli \:cf \;-xoJ-iiie* 

0^ \;Io'is:rt asJ*«ie40 nsiauB'ti ii rfox;a iucf t9x1J"0 xIobs oj xioxJ*i-:Iai 

oxid" i9hnU .xxsx9iovoe ze.^no'i orij rfdxw axT0xi6-C9i iJ:9xli oaxxerfo 

V^ 1)9^x^^13 19^x^x10 B 9«bO :^a^-f-toO rU-xjoimBiI e/tJ- XXX ;foxaxo9i) MlSllZB 

9/1^- *lo notiBtB^ss OiiJ- rreJlxj ovxctj^i^uiO boxixBi-neT: txxr. X 3xx:»i 1o anxX oxl;t 

xlalrtjsia oj ^Xvi'iB oaCB biifov; sx/fT .bnBls^A nro-x'l esxnoXoo xivSoliernA 

'X.) 3.UiXc>iiJ"i4 B al JX lo'x ^ :iBiy. i)ocrxxiCJ 3r{J- x,cf nexB* aexnoXoo 

"xo Q^riBrio B ^i^rfJ- v;inxoxx)x;L OiU" vd ijo»';xxi3009i x^XXtrl \"bX oxXJi/q 

o/io lo aitoJLjBXei XBi'iteixe erii 3an."*^jio oJ y,Xxto eJBisqo Jrio.-taidvoa 

(9DXiBlaoXjfiB li^rl,^ al j^sxIJ ) Y/xoJX'ii9d' f.BoxiiXoq B io ainsidlcinxiat 

XBfxiainJt TO hwbX oxc^aomob ile/fJ- e^jr. ^xlo oj 9>JBTeM0 don.ofc iud 

99rfBi9jriO — .axa .rl\v i^ j)tjt^,v7x)ooW V saoL. oO r[c^U0i.TiB([ .c-.rxoxiBXe-i 

X .a.U 06X at)iBJ?- hsJxnU v i::.i;i.'ir; ;ior'xoM — .X .ieH 5 ^xO v noUsM 

arfd iBdi b£9d nsacf -cevs.i Bi-irf ii \;i3: i-x-xf^i xo ts'ianfiid b nO" ififii 



relations of th^ Inhabitants with each other imdergo any change. 
Their relations JOtt with their former sovereign are dissolved, and 



/ ■ 



new relatlol^ are created between tljem aiid the government which 



> 4 



ha^ acq\;iired their, territory. The same act which transfers their 
country, transfers, the alletgiance of those who remain in it, and 



■ • 



tl^e law which may be denominated political is necessarily changed 
although that which regulates the intercourse and general conduct 
of individuals remains in force imtil altered by the newly cheated 



• 



of the state." 



• ' • 



United States v Repent igny 5 Wal« 211 limits this 
proposition as follows,. "Upon the conquest of one nation by another 
and the suhaecoieat surrender of the soli and change of sovereignty 
those. of the forqier inhabitants who do not remain and become 
Glti^en^ of the victorious sovereign^^ but» on the contrary » adhere 
Xq the).r.;Old aI).Q^i^qe and continue in the service of the vanquish 
f(X, ^overeign^ deprive themselves of the protection or security to 
their property except so far as it may be secured by treaty. 
Hence where, upon such a conquest the treaty provided that the 
former inhabitants who wished to fetdhere in allegiance to their 



vanquished soyere.ign might sell their property^ provided they sold 
it Xo a certain class of persons and within a time nairied^ The 
]proj)erty^ if no.t so sold kecame abandoned to the conqueror." 

MIt is a general rule of public law recognized and acted 
upon. by the United States, that whenever political jurisdiction 
and legislative power over any territory are transfered from one 



riolriw JHiiiiTiri'ievoa '-^riJ Ixi/'. .'T=^rlJ neewJevi b^iss'io ores atioiSslet wsxt 

•xierfj Bio'iariB'xJ rioJtriv; job e.:Tj3P- orfT .>fxnd'iiieJ TJto/lJ- ije*xlJJpOJ5 asri 

bits ^ix .:x iiXBrrei xon'iv ri^orii io *":>on-'=5l^eIXs e:ij e'i^laxiBiJ- ^lixxxioo 

JoiJhxfoo iB'xenog ftxiB eaijjooisini. 9xlJ aoiBlua'^^ ;ioixiw jb^J dsuoriilB 
f)9ufi9io y:Iwsxi erld* ^d h^toiLs Lti:iu ooio'i xil axiiB./oi stsublvlhai 1o 

axri.t aiiflfil IIS .IflW a x^xiniJ-xie^gfl v :voJBJa boJ-inU 

i9njonB Y^ nojcd-sn 9xia 'io Jaexxpnoo e/lJ- xio*(U'* erfWOiXo*! a?5 xroxJ^xaOviO'r^ 

X'tna^eievoa lo sgaaxio bna Xioa uriJ lo lobxisTiixa dfieupeaoi/a * ilJ* bns 

9i^oo9cf ftnB nlBinei ;ton ob oriv/ aJnBcUdBiixii leano'i oxlJ lo eaoxli 

e«xe/IbB ^^T^'^^^oo odi no ^Jifd ^naioiovoa axxoi-xoctoiv exl;t lo axrosxJ-io 

xfalapxiBv srii lo eolvios erlJ nx oijniJrroo hns oonBisoIlB bio Tlexi^ oi 

oJ^ ^cHixjoee 10 noiioeioi.i oxU lo dOVA^a-'.-TexiJ- evxiqeJ^ ^n'^leisvos bo 

• X^Be-xi v;d beiijoea e-^r Y.i^i«r J-Jc a/5 isl oa d-qeoxe ^;tT:6.:oxi ilo/l^ 

9xfi ;tscii babJtvotiq \;j^;o'iJ erl^ J-ar^uinoo b rloxxc; no-ixj sioriv/ ooxioH 

ilsff* o^ soxiBJcaeXlB r^J. oisxfba oi ;-^-'ric^xv; orfv; aJ-nBcTxcfBxfni if^.Trxol 

bloa yififit bebxvoiq eY'l"^^40'3C-l li^rfJ* J^-^-^a Jrlsi:»n iisxeiavoa boruiXi/pHBv 

9riT fbBiMsn ^^ii b .ixxldxw tn.s a.xoaio 1 lo bhb Co xiibJ-ibo s oJ J^Jt 

"•io-xex/i*xtoo erfj oi b9.Tobrir>ci.G 9;'fBoo(i bloa oa J-oa 11 ^\.-t9 iO%i 

becfoB bxiB besJtnaoosT wbx oildxjq 1:) •^Xu'x fBi^^i.ioa x^ <^.J: Jl" 

xioxiolbaiiixt iBoiiiXoq ^^v^iUiv : ii^di .aec^Bcf?. boc^xnU orlJ- \ccf.noixi; 
sno raoil b9i9lanB'x.:r eiB \riocfi:ii9J v;;:b -lovo towo l ovJ:iBXax>if3l bnB 



r Ik. 



lUfttloxi or Bover^otng to another, the niunicipal laws of the country 



•that is*, laws wbioh are intended for the protection of private 
rights, coa;ktimi& in force until abregated by the new government or 
Bcnrerelgn* ^ the cerssion public property passes from one gdvern- 
nent to the other, but private property remains as before and with 
Xt those fiduxxiaipal laws which are designed to secure its peaceful 
use and esij oyment « " Chic« & Pac, Ry^ Go« v mcGlinn 114 U«S. 542« 

la the case of Delassus v United States 9 Pet. 117 the 
court says In speakixig of the third article of the treaty ceding 
iAuij^laiia which stipulates that the inahbitants shall be maintained 
acid prfet^ctad in tjie free enjoyment of their libery, propertty and 
religion, flheright of property is protected and secured by this 
treaty* • — ^ But. this right would have been sacred independant of 
treaty stipulation. The sovereign who acquires an inhabited 
imrritory: acquires. full dominion over it» but this dominion is 
tmver supposed. to divest the vested rights of individuals to 
property." ) 

Uhlted States v Powers 11 How. 570 says ••By the laws 
of nations « in alii cases of qonquest, among civilized countries, 
barliig established laws of property the rule is that laws, usages 
ahdlmualcit^l regulations in force at the time of the conquest 
painaiD. in force until changed by the new Sovereign." 

...Strother v Lucas 12 Pet. 410 holds that by the laws of 
natidns the rights of property remain inviolable in case of ceded 

42. 



10 j-.iO:'UTievod v/en erf^t \{i x>3J\83aifiB IJiinx; sotc/I ni si/niTiioo ^ad-rfaiT 
-xiisvba sno nroi'l aeaHi^^j \;ctTC040iii o'ilduu noxac^oo erfJ- ^H .ngieTevoa 
riJiw I;n« eiolecf rfB ar/i/voi \::J'xo/{0'r4 ed-BVJti* iud e'xe/iJo srfi oJ- d-nerfr 
lul^osoq ad-i 9'x;;ooa od ivi^.tyxavii^ etsi licirN avrr.I Ix^nXoinxjiTi a^iorfo tl 
.SJ^c ♦a.U 1^1 i xiiiilOon V .00 r^'A .os'i y\ •oxrfO " . i r,eirviQ ir.e i^^^^ S3ir 

SitxI)eo y.d'BeiJ' 9x1^ 'xo olot:f'j(^ otxiU t=ir(J 'jo ^IAbb^h nl n^jsa i^aoo 

uOiixfidiilBiTT ecf Il.sr^a Ho-n/^dxJiii5iix ^3n\+ J-i^/iJ* 89Ji5li/..|XJ-a rfoliiv/ ^iij^xbIuoJ 

l;iir. >tJ'i9qoiLf ^xxiidll ix9rfJ- xo JTrefTv,o(,n9 i^9rcl e/lJ* nx p^^toe^oiq bnij 

axrld' xd b9T;/o**>a briB l)9do9d'oaq' al Y'^'^S'I^'^m '^o d"ii3li 9rlT" ^xioxailST 

lo dnBi>. .i)V9iM:i' iHj'iojRa n9ecj" evy^rl h.[;;ow J-a^It: airfd jija .^d'seii 

hod"! Jfjririx Aii3 aottijoos oriw i;3X9'i9voa eriT .xioxd'sluqxda '^JseTrd' 

al noxnlmoh dxriJ- Jx/cf ^jJt i9vo rioxxixnoi:) XIx/1 29iciupo.*s viodlned- 

o/^ HlBixhJtvx/jni 1o ad-fi'a:^! i»v.»da9V ori^ J-aovifc od- bo^o^-i'ixra i9V9n 

" , ^d-iOLioiq 

ewBl 9n'd y;a** a\,BG OVa .wori II :-?r9v/o^ v R9Ji:5dS boJixTJ 

tBeliini/oo bBs.xXlvJto ai'omB ^daoxxpxtop *io a^a^so ILb ill .axroidKii lo 

as^HXX e^vTBl dBifJ ai elxri 9r(d x.'^'ioqoti '!:) a^niK /••iiiaxlrf3da9 inivjsxl 

da9;;pnoo Qiii lo 9nxd' orfd cb soiol nl 8nold-i5lnd9i Isexoxxium bns 

".x:8X9'X9voij wo:: BXiJ- \,f5 bean^rio Ixd-xtxx ooiol nl nlBinei 
1o ki'^el Qsii \::f dBdJ a;:Io/I Of I .do4 ^^t aBOXxJ v i9ilio'i:f2 
b9bv>o lo 9aB0 nx elcfBloivxii ni-si^r^-y ^dieqoxt '-to acfxigxi orii anol^an 

.S-^ 
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or conquered territory, whether written of evidenced by usuages 
and customs continue in force until altered by the new sovereign. 

Leitensdorfer v Webb 20. How. 176 says. By the substitut- 

^ • • • !«, . ■ , 

'^. - . • , « » • * 

ion of a new supreniacy, although the former political relations of 
the inhabitants were dissolved, their private relations, their 



t 



rights vested \inder the governirient of their former allegiance^ or 

those arising from contract of usage » remained in full force and 

• . ' . ■ • *»" 
,"•'.' « * . - .• 

unchanged , except so far as they were in their nature and 
character found to be in conflict with the constitution and laws 



* «• .. t 
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oC the United States, or any regulations which the conquering and 






occupying authority should ordain. •♦ 

The United States in settling the status of inhabitants 
of acquired territory seem to have adopted without alteration the 



« ■ 



rules of international law as well as of the Commom Law. The 
conclusions to be drawn from the cases cited here are in no ways 
in conflict with the laws of nations. 

( 1 ) The only thing that occures is the transfer of 



• « 



allegiance from one sovereign to another. This change takes place 
upon the ratification of the treaty of peace. Inhabitants of 
territory in military occupation cannot be said to have changed 

* •. " . ' • -: . . 

their allegiance, because there has been no voluntary act An their 



I • 



part or on the part of their sovereign, but they are held merely in 



••. ■ f 



subjection according to the laws and usaAe^of war. The 
ratification of the treaty of peace brings the territory under the 



4S. 












ttm 






- 'ilonT I? J-ii':''T.:-i^jvo,* OiiJ labriu iisJaav aJrfjjii 
,,,j.-.';--r ,3;5t:e;; 'jo .■roiriJ-iioo iTO'i'l ^-rinii^ 'T^orii 



.■>:iX 



r.^s :iiii-x^'-^t-'" 



, 9.1J jirilw- -u'.t;. t)5li-,J:^'i \itii %o .soJsJ.-! nciJlnU 9r£J %o 



„f j^-i-JJ-t'f^ .'i/oJJj;-.' ba J-q ii-. :? 9v^j! Oct .;f56K Y,iQ0in3J- baiiijpos '±0 

avsw '■J-'i ''-t ^'^''' ^'iiin faeilo a'-^Rrto orii iiio-i'i ii-.v/i-xn 9J oJ Hnoj:.^,i;lonoo 
.rjnoi Jj^.i 'io HWB.C e.iJ riJiw JoiX'xiio;:' nl 

:jcHi-i HO-AB.I 9sn«fio si/lT ,i^>n-Jo.ifi oo" LrgioiQvos 8:;o i;ioi'i 3y..'j;iijf.'XIs 

ill ^cleieni blari aia ysrij J;j-."; ,n3-t;3'i.jv0rf ilsxiJ lo J-'ir.., of!J ao to Ji^q 
sjiT .1BW 10 ^jfieau UiB K".;j' j/iJ oJ ^.ttb-tooos aoi.' oel^us 



complete domlnlou n of the United States, makes it a part of the 
united States, consequently making the inhabitants citizens of the 
United States^ This Idea of citizenship conveys however the idea 
of meiDbershlp in a nation, nothing oMkre. But as such the dominion 
of the United States is not complete over the inhabitants but 
qualified by the civil rights clauses of the Constitution* 

(2) There is no change in municlpiii regulations or laws 
upon a change of sovereigns. The inhabitants remain under the 
s&me inunlcipal regxilatlons until changed by the new sovereign, 
either locally by extending the laws of the United States over 
them or allowing them to legislate for themselves. 

(5.) Property rights of the inhabitants remain inviolable 
by thechapge. except perhaps in cases where the Inhabitants refuse 
to transfer allegiance when the conquering sovereign may impose 
terms for the disposal of property rights or even confiscate. 
Coaf Isoatiion ,cimnot be recognized except as a war measure and then 
only in regard .to certain property. 

. . . Let us now stop for a moment and inquire into the 
government , of the territories* We have seen that upon the acquisit- 
ion of territory by the United States according to the law of 
motions and. the accepted custom of the United States, that merely 
a .change li^ sovereignty ocoures and the municipal laws of the ceded 
CQxmtrFy remain in force, in so far as they are not in conflict 
with, the .const! tut ion» until they are changed by Congress* But we 
are met with several possible circuinstances in acquiring territory 



Brfi 10 i^B^i fi ix ^eAsi^ ,p.0vJ>5jR ^e^x^U eris 'l^ MX noxxxihioi- eioL. 
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arid- "10 c^nasl^lo /^Jnis^xJi:-'!:!/ ^rfj ^xii^/^.t \,r:rxie>voaxioo eaSw-nJr! i^oJxnU 

boj)x orfJ* lavowon o\,9Vifoo ■ x/fc-ioxxilo 'lo i?c3bx ai'ii'x ^a^cTi^sj:-: x^o^lnU 

noxnx.rroh esii liouH ?i5 cfirfl •Qiibrr a^'ixriion ^noxJj^ii x5 ni .ixriaiscf^Tis.Tt 'io 

Jircf aJriBJXcfi^ilrix erf.^ x^vo eJ-oIq-roo ioa ax aoj-jsj^ ;)0:tinU e/l\t 'lo 

.noi^uJ-Jtc^anoO erlj ^ ) a 'auB.Co ain^x^ livio edi \ci I>8XlJtIsap 

8WBl TO anol^jsli/aei fiqioxiu^r :.l sjnsrio on al oieriT (S) 

erl^ TSbnjj nxBiroi aias3i(L:sirii e/lT •anaio-isvoa 'lo e^ii.i^rfo ^ noqu 
eirgletevoB v;oii oriJ jj^f i.c ;vii.siio LxJ-.iu anoxJ-i^Ix'i^ei Ij3Cixoxx£Ui'7 a^j^a 
19V0 aoJ-BJr! i.ieJlaU orfj 'j o a^^,>X o.^ct 5,^'xl)'iej-x9 \,J ill.iooL larfcfxe 

.aevlsairronct loV ed'slax^ol oi /lorlJ ,yij:v,'c)lin no morfd' 

Qldsi/uvnl iiXfi:To-i awriiBvtxclsri.ix o:iJ lo '-'.irigi-i \;cfT9^i0i^ (S) 

oax/itHi adriJ^J-xcii^ilni srid* oT^riv/ aoar^o ni a4/=5rfioq iqeoxe 'j^^iisiio erii md 

eeoqr.Jt xscn nsli^^'iovoa ^uii'Xc>A;pnoo 'jriJ* iiorfv/ aortBXdaXlB lolaiifiii oJ- 

.3J*Boax*inoo aove -to rtJiiai'i v;^1^i:o iOTq *Jto isao-iaii) erli xo'i a.-TieJ* 

naxl^ £)njs eix;ai59iti t.^w b a^i J-^^9oxo i)9sixia(boei od ^tonnso xioxJsoailnoO 

.v^oisooxi rrlB^ti^io oJ 101^7.^^91 iix v.Ino 
9/1vt ojnx 9ix;;pixx biui j-iainon i^ 10*1 ^oiri v;o;i ax; J'eJ 
-d'xaiupOB wrfi no.ix; ctRffJ- ..soa 9v.Grl sV/ .aaxioJiiioJ e/lJ lo oaoMiievos 
'lo wsl arid oi anIhnooo/5 a^iJ-^-^J-^'! DodxiiJ ^iXlJ- ^i(f vf^'*-t"*'X^->^ '-^^ ^ol 

hBbeo srli lo bwbI X.sqxoiiK/.-f erii bxus a'aiaooo v;J"^'^3-i^^'f'^voa xii ovL^^xio b 

J-olI'lxioo rrl Jcr: -xti ^c'-^/i:" ais ib'I oa ui ,90iol nx nlB.-noi y^ocJiiuoo 

9W ^x/H •aa-:^i8*'JoO \':J i)9^:r.'fo 91^-^ v.9xi.: .fxJxu; ^noio./JJtoriioo oxiJ xiJ Iw 

^loixiiBJ axiJtilupoB :xx a9oai5*8i^iuoilo oldxaaoq Xi?-x9V9a rfcTx;' Jom oib 



and it will be well to look at each. 
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In the first instance wa may consider accession by 
discovery, and this may be shortly disposed of for the instances 

are rare. The Guano islands affords our most striking example and 

. ' ' '- , • 

in this instance Congress had freely legislated upon the subject 

• * • • • . * 

and the power of Congress was complete over them as territory 

' ... 

appurtenant to the United States • Jones v United States 1S7 U#S. 
202^ There can be no question but what the government here is 
completely in the hands of Congress. 

In the case of conquest the matter is somewhat different' 

> » ■ 

.Territory in the occupation of the armies of the United States is 



*■»' *• 'm^. \" 



completely subject to military rule and the President as Coimnander 

' • - . 

in Chi6f of the army and navy may act at his discretion in govern*- 
ing the territory so occupied. Cross v Harrison 16 How. 164.- 
Fleming v Page 9 How. 60S. ••The right to govern the territory 
of the enemy during its military occupation is one of the incidenis 

of war being a consequence of its acquisition; and the character 

- 

and form of the government to be established depends entirely 



M 



upon the laws of the conquering state." Coleman v Tefin 97 U.S. 509 

After the recovery of Louisiana by the Union forces in 
1862 the president instituted a provisional court with a certain 
jurisdiction. It was held that the President had authority to do 



4 « 



this as Commander in Chief of the army and navy. And at the close 
of the war Congress had power to provide for the transfer of cases 

45. 



aJt O'XQil :fnorxfii*v^vo;i wriJ" a\Siiv' J;;ff xi^iiaMi/o on o(i x;.so ertf^riT .SOS 

aJ: HoiBi?. bedlxiU sxlJ- lo oOx-.tib Sj-^.i jo x:olJi5.ji;ooo oricf nl v-^oJIttoT 

iftbHSi^woO as *Arobla9iS[ e.i.^ .rrj:^ ^»I7'a \;ii?*lIlT oj ioot'i^.'a \.teJ-3l ji^oo 

-ii'xevoa ni nox^Htoail) <^Jirl o*s Jor. v.^r* \;vi5a h:m ^iuib 9rf*t 'io loiriO x:i 

-.:^aX .woH 01 aoRliieH V i^porcP . o,:^i..jjooo os y;'^odJtTi(-;J ei.t Tjni 

y;r£.)ji'Xi'^.+ erid n'tevo^ oj Jri'^x-i ex^V" .c^iCa .woH •^ 03i.;4 v ^inlmo T'? 

fjfxiohxonJ: Sj-f^ lo enj .v ..nxjr>wi;ooo vifjJilx.n ajx sxixinb y;r:9:ie e:iJ lo 

\oJoBiJ3rio oxio bxiB ;n' lil^i.:yo^i ail io aonorrpoanoo f? ynxe^f ibv^ "io 

XleiiJne r>lvr-3M/3i) i-y^dXi.jila.siae G'.-* nJ j.x^>;iTr.'x<^voa o:i^ lo r.-xol b::Q XK 

eoa.a.U Vv» x:i59v v ni^^rtelOvO ".a.tjsiB yraieijpaoo yxi. lo awsl erU noqa 

nl afe»OTOl iiolxtB SifJ v<f rM\yr.^l::od lo v^ovoo-.a exlJ- ^oilA 

niBiioo B ridlw iiaoo .r.i5i:oiaivvi.i xs he^hrixd-^xix J-neMciO'i^l o;.J a08l 

Ob od \rJxio/1>JaG b-s.i ) :^iu.p.c.ri '^s^i :^p^A^' i i'^-il ai5v; Jl .ujx Joxb^iiut 

uaolo fMiJ cfB bn/v .^vx^- ;Tr.^ vin;>. • i. lo l^a/fO nx •it')bi:x5.:r.roO rfx5 aixli 

edaBo 10 lelaxtB-xJ^ sr^.J- lol cMvo-xo oi t-cvvou h.srf aKO'finoj xr^v exli lo 



peandtrig In Vae 4&cUTt«- The Orapeshttt 9 Wal. 129. See also 
MaiJdlln V WlcKllffe IS Wal. 17a holding that a justice of a pro- 
visional co\»t could be removed at the discretion of a military 
gov^er nor appointed by the President. 

In the case of unorganized territory we have •ample 
discussion ^nd demonstration that the laws of the country X in 
force at the time of the cession remain in force until Congress has 
acted. But-lhd case may be altered by circumstances. In Cross 

V Harrison we hAve an illustration oi a de facto if'ovemntent 

« 
established at the time of the cession of hostilities and con- 

tlttitlng until Oottgress had ligislated. this de facto goveronent 
was but a continuance of the military govertiment which had been in 
operation before the treaty of peace and upon the termination of 
the mill tai^y rule the affairs and government so established ' 
<feorttlnued €is a goverrtiient de facto ^ - / ^ 

But coming to organized territt)ry, conditit)ns of tempor- 
ary permtoency -have tc^ be established, and a government of some 
etability organlzwd in a cotaminity preparing itself for statehoog, 
fhese conditions are lOCIlCtaEX invarilibly prescribed by Congress 
wlthlti whos^^-^cmq^lete control the territory comes. Beyond the 
restrictions' laid down in the constitution as before pointed out 
Congress has complete control over every branch of the territorial 
government. It establishes the legislative and executive 
departments arid' outlines their authority. It organizes the 

46. 



9luifT8 ev/^rl evr ^;;'xoJJ ;i9J bo^iiiu^p'ionu ±0 o^bo arfj- xrl 

asrf ar;^ignoO lijruj CiO'ro'l ax lur/r-^-c iiox.-^aeo 9ri.t 10 emxj 'jJJ- .ts yoio^ 
aeOTO nl •a^orTBJ-anijo'XXo vf i-r^iocrlj^ C:V vi;-: eai^o orfJ iu8. .bt^JoB 

-noo bHB o XjiXiJaorl lo notiaaao en\"t 'io ^o^i.-\ erij :r.^, b9/laxlos;t8S 

J^nentiiGvoa qJobI: eb alrlT .bs^fjlaxaxl bsri aaf^iaaoO Ix^mx aXilijixl^t 

nx ::63d bBrf iiox/iw JiTe.tunevog ^TtsJillia i^nj io oonj^uxixdnoo .-; vVcxd aisw 

, 0^0^*1 Bi) Jrreiimevoy i^ j-b J-^ox/axJnoo 
-loqared' 'lo anox.txmioo f^i^i^^^l^t^^ h-'^^lirr:}io oi grixnoo iu^l 

.^ooiiBiBo's 10 'J- lloajx ^nxiiiviriiq v.^flrixijrtoo b nl besln^i.'xo v;Jl.CldBia 

aasisxxoo yd bodxiooeiq v^IdBi-XBVxil XtCJtiCXXK 9'Xb aiioxJ-xhi:o::) Sc;9xlT 

9xli Dno^oa .a'.<«?oo y.ioc!' cncxoi n/ij iotJxioo odolqitrob eaodw xiirf;tlw 

J-xro IvjJ-nxovi 9iol:9d hb :iox.Ji;Jxda.t..)0 oJd* r:x .'^v.od .dsl .■iXiox:JoxiJ*39i 

■ 

9Vi:*uo:7X9 biiG f)v t J-s.Lx j, .0 c -.iJ" a^dHX J.dBJ-39 ^I . J:is,tir:isvo8 
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judiciary and names its jurisdiction and in every way exercises. 

complete sinerelgnty over them. 

' • • • • 
In Sere v Pi tot 6 Or* 336 the court says, ••The power of 

governing and legislating for a territory is the Inevitable 
consequence of the right to acquire and hold territory. Could 
this position be contested the constitution of the United States 



• • 



declares that * Congress shall have power to dispose of and make 

• - ^ , ■ "■, .... ^ * , - • • » ■' - 

allneedful rules and regulations respecting the territory and 

other proi^erty of the united States.* Accordingly we find Congress 

possession and exercising the absolute and undisputed control of 
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governing and legislating for the Territory of Orleans. •• 






American Insurance Co. v Canter 1 Pet. 511. ••Perhaps the 
power of governing a territory belonging to the United States 



I V 



which has not by becoming a state acquired the means of self-* 



\ » 



government, may result necessarily from the fact that it is not 



4 •• 



Utt within the Jurisdiction of any pcurtioular State* and is within 



i« 



the power and jurisdiction of the United States. The right to 



w 1. 



govern may be the inevitable consequence of the right to acquire 
territory. IHhichever mav be the sourc e from whence the ijowe 



J f 



derived the L.oss eBSion of it is unquestioned." 

We'aftMl Cross v Harrison 16 How. 164 

and United States v Gratiat 14 Pet. 526. 



* ' « » 



National Bank v Yankton 101 U.S. 129, "It is certainly 



• * • 

now too late to doubt the power of Congress to govern the 
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.iTo/lJ 19VO Y^^-igioTsaia ecfeXsioroo 
'io lavro-i »riT" ,8X-8a ^-^it/oo 0/;^ .-\"^: .iO •> 00c jt^ V sioS xil 

89JSJ-?! b9Ji;rL' '5.iJ 'jLo .i.-;xj;;oiJ-^..TOo or;.^ ho J a Ot! it on 3.3 noiJ-iaoH Hirii 
aaaTgrtoy i^iii*! ew ^^-''-an-ixDioooA *».:rTjRct';^ i39iinlJ ■*. J 'lO ^^J-ie .014 xoik+o 

^on ax J"i iscij ioB'i oiij noil \;.rii/;aa^09n J-Juasi \,Bm ^ J^-'f^.u'xovoa 
nlrlJxw ax hm^ ^oai?Ja ii?.CwoJtJ'X«4 v^ifs 'io uoiSoibslitil orU ariiiJxw XKX 
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territories. There has been some differences of opinion as to the 
particular clause .of the constitution from which the power is 
derived but that it exists has always been conceded. ** ''Such a 
power is an incident to sovereignty, and continues till granted 
away. Congress may not only abrogate laws of the territorial 
legislature, but it may itself legislate directly for the local 
government • It has full and complete control over the people of 
the territories and all the departments of the territorial govern- 



ment s • " 



The Mormon Church v United States 136 U.S» 1 holds the 



•• . * 



* # 



power of Congress over the territories to be general and plenary 

■ 

and subject only to the spirit of the constitution. 



♦ . 



Shively v Bowlby 152 U.S. 1 says the United States 
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have entire dominion and sovereignty, Bational and municipal. 



« ^« 



Federal and state, over all the territories so long as they 






remain in a territorial condition. 



. V .. ■ • • 



Benner v Porter 9 How. 242 says "They (the territories) 
are not organized under the constitution, nor subject to its 
complex distribution of the powers of governmerxt , as the organic 



1 I 



law. But they are the creations MX exclusively of the legislative 



■ . • 



department, and subject to its supervision and control." 

Clinton V Knglebrecht 13 Wal. 434 goes upon the 
authorities already laid down: also Good v Martin 95 U.8. 90 

■ ■ • « 

holding, territorial courts are not courts of the United States 
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B rfouR" "•hebeonoo need 8\,fiwlf5 ^&ii aSslAO Ji »tJsrIJ JuJ bevl^et 
bsinBi% C.Ll;t eei/nl inoo hxiB ^xia;^lB'xeyroa oi J-xieiUoni hb ai lewoq 

-nievo3 XBi'xoj'ii'it^: oriJ lo ajXiOiiKliis.iOh ->ai liB iuifi aoiioJlTicJ oil* 



".ai.iem 



•3rld aMorl X .3.U ^^cSl aeJ-Bj;^. irJilnU v ^io't../nO .lOiTrioM oriT 



.i:(ij-ji;jia?.:Too e;icr 'lo Jx^riq.*. e:lJ oj \.Qfo JoiHcfiia i^ns 
aeJ•BJ^ bojiira irisi.. r;x,r,a X .a.U SSI \cilvroi[ v y,X'Jv1:!8 

.ii.'iiili'Jifco isi'ioiii'xoi e r.i jiiBi'isi 
(sal'soiliiso «-u1o ) \ed'£" &\^ii S^k .won <.' 'xeJio^i v .vn::oH 

aai o.t Joei,JuH ion ,iiolJ.rJlc^i=..ioo o;*^ \ i:.i./ hasinfi^io ion oib 

oiciBji'Xii 0/!+ H« , J :e,'t;i'i'?vo3 'lO «-A'evvo.i ■•A: lo ;i.^iv-^i;JxTicji:x3 aSJ! i::ioo 

ovlisIaigO-C eriJ xo ^iavfai/Ioxe iti« .^.nox.n-. • x.-> •..■.' 'f-. vii:j ^'kI «wsI 

■ 



within the meaning of the constitutiont and McAllister v United 
States 141 V.S. 174 *in holding a district Judge of Alaska is not 
a judge of a court of the United States* 

this is enough to show us how coihplete and comprehensive 
is the control exercised by Congress over the territories. The 



• ^ 



rule has always l^een exercised in the past since the people first 
acquiesced in the acquiring of territory, and the probabilities are 
that it will "be exercised for nany years to come if the United 
States is to hold her new possessions. The tendency of the court 
is to follow in the footsteps of the legislature and recognize it 
as a political question which is within the provihcem of the 

legislative branch of the government alone. The danger is that 

» 
that branch of the governnent may feel inclined to carry it beyond 

constitutional limits and then it becomes the positive duty of the 
court to interfere. And we recognize that it is a great temptation 
to the legislative body to impose discriminating tariff rates 
against our insxilar possessions especially \mcler a protective 
tariff policy. We do not attempt to controvert the expediency of 
80 doing. Our purpose has been to treat the constitutional aspect 
of the problem as viewed by the highest judicial tribunal in the 
land, to arrive at some conclusionm from a study of the decisions 
of the supreme court for the period of over a century. Such 
conclusions may not always be in harmony with public policy; it is 
not our purpose either to stand or fall upon that ground. But we 
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ion a! /?>r8BXA '10 egfai/l, ioiiJali) b }^ijcMo/1 ni J^VI .c^^U IM aeoBCfS 

♦ aeJ^BJ^S boJ-lnU Sfii 'io .tti/oo b *io egi^ijt b 
svlgnoris'Kfmoo brrs octc-^Ioittoo worf eu woria od* rf3;;oi:o al al/lT 

9rfT .aoliodliie,* eriJ 'lovo aaei^snoO \;(f beeloiexa loiinoo Bfii si 

ei6 BOu. JxXlcfBCfO'Tq ei"fJ 1)XIB ^ \;10J JCIIS^ '^O ^nilli/i'vOB OilJ^ llJt iV-oasiiJpOB 

bsJ-inU v-^ifJ- *ii -^itoo go eiBe\; y;rTG • lol boaJsOiaxs e-f y.Iiw jj d-B/li 

d'X'joo 9j^j *io yoiiebrtBi erlT .axtolaaf^riBOvi ^'"^*^ *^'-^-i ^lon oj ai :^od'*sJ'2 

Jl BKlii^oo'cjt tuis 9i;id-Blaia^-t orlJ 'lo nqej-aii^oi ^ii:i nl v/oilol: oJ* el 

eri;l 'lo xoonivoij Brief ni:;iwtlw h1 iii^i-lw xroidaoijp Isoi J'i.f o-.; r; rf^ 

JBi^J lil 'XSyii^b B.iT .9nolB J*.i9{tLr.:9V0ii J:J/iv: T) jiOi^^:;*!.! ovid-.r. ♦>,! -91 

JbnoxBd oi ^:•l•I.s^> .)J i:)9iiJcIonx £9e*t >CBm J.^a.uriovn^ f,.i.- Vo i-^L^iriiicJ o:->rf;f 

91^- 'lo ^d;;h ovxctlaoi erf:r a9:nv:):>erf di xie/iJ i\:B 'eJi\':i: \.Mioi^iJiiienoo 

notiBis.iino& dB9i3 -s ajc ^x Ji^riJ 9SXir})one'T ov. ^}r:k .(-rif/i-xciJiix od jxvoo 

SiiJ- ni JL--iK,'Jii-t .LiiiolPx;t idsri/s-ir. .iJ v.i ij^./oiv a.s .'6)1 Join Q^i^^ '-^o 

aiioiaJtoev m/IJ lo vjMfin b uio'i'l x:voi«alonoo o.-roa i& ovltisi oi ^Ixir.L 

riouP. .xiain&o a 'Xftvo 'Jo i-oi-:.; : ^i..' v'^ JXi/oo ^ Tct: •: ;;-. &.'i^+ 'jo 

8l J-i ;^o1lo. o.cXrf;f.j rIJl>f ^iiomB/i iCi od av.ovy." -. io^n '.. .• ...loirfi/Coiioo 

9W dun .j-n:.;'vi;i J.RiiJ no lU ilK' lo ::;:-3J« o.^ •: ..fri v ; . .-iArvi t.:o ion 



believe that the conclusions arrived at here are founded upon the 



weight of authority. And to repeat them briefly: The United 
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States has the right to acquire territory either as an incident to 
its sovereignty or through constitutional power. The ultimate 
destiny of such acquired territory Is Statet>ood. Upon the MKipiXXX 
acquisition of territory it instantly becomes territory of the 
united States and the uniformity clause of the section on revenue 
in the constitution extends over it. The inhabitants by such 
cession transfer only their allegiance to the new sovereign, they 
are guaranteed their civil rights as citizens of the United States 
but do not come into any political priveleges until admitted as a 

9 

State* In the meantime the power of Congress over the territory 
Is complete except for the limitations in favor of civil rights, 
uniformity of revenue, and the general spirit of the constitution. 







erfi noqu bobrujo'i eis eteri ds bovliis anoiautonoo erlj J-j5iiJ- evellecf 
ei/5miJI;/ eilT •iBwoi I±5noJ:i;iJ"l ^31100 ri3i;o'xrl.+ 10 \;Jnaxsi9V08 ail 

eunovei no nojc^toea end- lo eauBlc^ v,d jtrrnol Inu 9/{:t Jonij aoc^J3J"c'; i^od*JtnU 

>terfj ^xiaxeaevoa wen eriJ oJ eorusiaoXIs il9/l;t yliio 'io i:-i:-;iJ nolaaeo 
a9Jf?,tr^ haJ-JtnU srfi 'io aiiesiJlo 8*3 aJrfnii livio ticjilJ bez^nsz&ug bi3 

yiioJ-liie^ erlJ i9vo aaeianoO lo tj^wo . e/f:^ 9rrTxJi^i39i!T eri. xil .sJ'bJ?^ 

^aJrfyxi Ilvxo lo iovb^ nl anojt^^BJXfnxI OiiJ 'ro'i: j rooxs 'VvoJ 1:^00 al 

.nolJi/cfx^a:ioo Oiii 'to J-iilqa lBian98 erfi bns ^ei;n9V9i 'lo vJi. rxo'tlruj 
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